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A shifting political landscape is gripping Hong Kong. The country's "one
country, two systems" relationship with the central government in Beijing
has ostensibly provided autonomy and civil liberty to the city since the 1997
handover. Yet recent developments are moving the bond closer to "one
country, one system®, threatening these critical freedoms.

In response to mass protests in 2019, China bypassed local legislative
procedures to institute a new Hong Kong National Security Law in June
2020, criminalizing secession, subversion, terrorism, and collusion with
foreign forces, and imposing long sentences on those convicted. The

new law is broad in scope and lacks clarity on important terms, including
"national security" itself. This has undermined Hong Kong's judicial
independence and freedom of speech, and created a climate of fear that
has all but silenced an open press and restricted the city's historically
vibrant civil society. Meanwhile, electoral reforms introduced in March 2021
have given pro-Beijing politicians greater power and reduced the influence
of pro-democracy voices. This has degraded human rights protections, with
a disproportionate impact on marginalized people and those who advocate
for them. The erosion of human rights in Hong Kong has particularly
obscured the plight of marginalized migrants, whose struggles often remain
"unseen" amid the broader political and social turmoil.

Migrant domestic workers already comprise around five percent of Hong
Kong's population. With the number of people 65 and over in Hong Kong
expected to grow from 18 percent to 30 percent of the population by 2041,
the already high demand for domestic workers is set to grow to meet the
increasing care needs from this demographic shift. The vast majority of
MDWs are women, and the legal framework is designed to keep them on
low incomes and locked in stagnant roles with few opportunities. They are
at risk of various forms of exploitation and abuse, including lack of adequate
food, inordinately long working hours, and physical and mental abuse. They
also lack access to formal financial services, leaving them at the whim of
unregulated lending and extortionate interest rates, and struggle to secure
legal protection for their employment and human rights.

Hong Kong is home to a significant number of asylum seekers and refugees
seeking international protection due to fears of persecution, conflict, or
human rights abuses in their home countries. However, Hong Kong has not
ratified the 1951 Refugee Convention, which means these individuals are
not granted "refugee status”. A minimal number of people are recognized by
government officials as needing protection against refoulement (return to

a country where they would face treatment in violation of the Convention
against Torture). The government considers people seeking protection as
"illegal immigrants" and refers to them as "'non-refoulement claimants"
rather than refugees.! The non-refoulement application procedure is
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extremely lengthy, and the success rate is below one percent, primarily

due to the high threshold for substantiating claims and an unduly high
standard of proof. Lack of legal representation, language barriers, and other
challenges hinder effective navigation of the system. Claimants often live

in overcrowded and unsanitary accommodation and have limited access to
health care, education, and social support. Many refugees suffer significant
mental trauma. Once granted non-refoulement status, refugees are still
considered "illegal immigrants" and have minimal rights. The government
refers them to UNHCR for resettlement, but this is another lengthy process.

Individuals in Hong Kong who are awaiting deportation, removal, or a non-
refoulement decision can be held indefinitely in immigration detention,
where conditions are poor and detainees have little contact with the
outside world or access to legal aid. Inadequate access to hygiene,
privacy, and health care, mistreatment by staff members, and unregulated
solitary confinement are all common. Detention facilities operate without
independent oversight or a complaints system, reducing the likelihood of
conditions improving. Recent measures, including the new Immigration
(Amendment) Bill, have increased the government's detention powers and
compromised detainees' fundamental rights.

Children of MDWs and refugee children face numerous challenges. Despite
being born in or brought to Hong Kong at a young age, these children often
face prolonged instability and cannot fully participate in society. Children
born in Hong Kong to MDWs are often separated from their parents

and sent to their mother's country of origin. This is largely due to MDWs
being legally required to live with their employers, coupled with their low
income and long working hours, which makes raising children in Hong Kong
impossible in most cases. In Hong Kong, children from refugee families

are not afforded any protective status, leading to prolonged periods of
poverty. These children often face a lack of adequate support and have
limited access to health care services. Some refugee children are subject
to immigration detention and/or separation from family members. If they
are able to attend school in Hong Kong, marginalized migrant children
often struggle to get an adequate education because the education system
does not meet many of their needs. The government's limited initiatives to
address these problems have been insufficient. Funding to assist children
often excludes programs supporting migrant children, and policies fail to
address the root causes of migrant children's struggles.

Amid Hong Kong's numerous human rights, it is crucial not to overlook

the "unseen struggles” faced by marginalized migrants. Recognizing and
addressing these often-overlooked issues is essential for cultivating a
vibrant, inclusive, and fair society in Hong Kong, where the human rights of
all individuals are upheld and everyone has the opportunity to thrive.
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This report scrutinizes the situation of some of Hong Kong's most
marginalized migrants. Hong Kong, a vibrant, cosmopolitan city, is a melting
pot of diverse migrant groups. Whether they are domestic migrant workers
from the Philippines and Indonesia, businesspeople from mainland China,
or professionals from Europe, they each contribute unique expertise,
resources, perspectives, and cultural influences, enriching the social fabric
of Hong Kong. However, Hong Kong's immigration system creates unequal
categories and rights for different groups of migrants, resulting in favorable
conditions for some, while others face a lack of protection, discrimination
and insufficient opportunities. This report focuses on some of the most
marginalized migrants: domestic workers, refugees, detainees, and children
within these populations. They often face challenges stemming from their
legal status, socioeconomic background, and the nature of their work.

Methodology and research aims

This report is based on desk research, including freedom of information
requests, and interviews by Leitner Center staff, students and consultants
with considerable knowledge on marginalized migrants in Hong Kong.
Conducted in 2022-2023, the study focuses on understanding people's
lived experiences. It seeks to show the broader systemic issues in the city,
particularly during the 2018 to 2023 timeframe covered in China's 2024
UPR examination. The research was hindered by the curtailment of free
speech in Hong Kong, which caused people to be unwilling to discuss
human rights issues. Nevertheless, the report highlights the current
situation of the people concerned. For protection reasons, the names of
people involved in the research are not disclosed.

Systemic issues in Hong Kong

Hong Kong faces a range of long-standing, systemic socioeconomic
issues that provide context for understanding the difficulties faced by
marginalized migrants in the city today.2

A rapidly aging population presents significant health care, housing, and
social welfare challenges. The proportion of people aged 65 and over in
Hong Kong is projected to increase from 18.2 percent in 2020 to 30.1
percent in 2041.2 One government policy to manage this demographic shift
is to increase the number of migrant domestic workers to ensure older
adults can continue living at home for as long as possible and maintain their
quality of life.*

Poverty and income inequality in Hong Kong is one of the worst among
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high-income economies around the world. One in five — 1.65 million people —
live below the poverty line® and struggle to meet their basic needs, and this
number does not include non-citizens, such as migrant domestic workers.®
The poverty rate is especially pronounced among children (23.1 percent) and
older people (33.1 percent). Through social welfare redistribution measures,
such as cash transfers and in-kind benefits, the government substantially
reduces the number of people living below the poverty line to fewer than 1in
10. However, in recent years, the poverty gap, which measures how far below
the poverty line a population is, has continued to widen.”

Homelessness and a housing shortage are growing problems in Hong Kong.
The number of registered "street sleepers” from 2019 to 2022 increased by

21 percent to 1,564,2 although non-profit organizations say the figure is likely
much higher.® The Hong Kong Government has introduced public housing
programs to help alleviate these issues,’® offering rental housing at prices
significantly below the market rate to eligible low-income residents. However,
demand far outweighs supply, leading to long wait times."

The mental health of Hong Kong residents is a growing concern, with high
levels of stress, anxiety, and depression reported across all age groups. A
2019 survey found that 61.2 percent of respondents reported experiencing
mental health problems.” Access to affordable mental health care is limited.
Many people may not seek treatment due to stigma, lack of awareness,
shortage of professionals in mental health care support, and high costs.

The COVID-19 pandemic was hard on school-going children, older people,
MDWs, people seeking asylum, and other marginalized migrants.”> MDWs
experienced prolonged separation from family members, mandatory
confinement even on days off, lack of payment, inadequate food during
mandatory quarantines, and termination of employment for contracting
COVID-19."* Approximately 13,000 asylum seekers and refugees were initially
excluded from access to COVID-19 vaccinations, despite the heightened risks
due to poor, overcrowded living conditions.”™ Asylum seekers and refugees
suffered disproportionately due to pandemic-related spikes in food prices
and shortages in the one supermarket chain in which they can buy food using
government vouchers.™

Barriers to access to justice are particularly challenging for disadvantaged
groups. Language difficulties, lack of knowledge of rights, financial
constraints, and cultural and social stigmas are all obstacles to legal
assistance and obtaining fair outcomes in legal proceedings.” The legal

aid process is complex and confusing, and solicitors are often unable to
assist clients as there is no compensation for the time to prepare a legal aid
application. Furthermore, there are concerns about Hong Kong's judiciary's
independence due to the perceived influence of Beijing in appointing
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judges. It is also overburdened by an increasing number of complex cases
and political pressures, straining the judiciary's resources and capacity.”
These issues can undermine public trust in the justice system and limit its
effectiveness in ensuring equal access to justice. Comprehensive action is
needed to ensure all individuals have adequate access to justice regardless
of their background or circumstances.™

Human rights in Hong Kong

During this universal periodic review period from 2018 to 2023, human
rights conditions deteriorated significantly in Hong Kong.

Suppression of civil society

Since the National Security Law (NSL) came into force in June 2020,
Hong Kong's civil society organizations (CSOs) have seen their
operating environment shrink. The NSL, used in tandem with pre-existing
regulations, has obliged many CSOs to suspend or cease operations, and
fostered fear and self-censorship.?° This has disproportionately impacted
CSOs' ability to assist and advocate for marginalized groups, including
migrants facing human rights abuses, impeding access to fundamental
civil, political, social, and economic rights. While working on this report,
we experienced a significant reluctance among Hong Kong-based
organizations and individuals to speak to us and engage in international
advocacy.

The NSL's impact on civil and political rights has rightly garnered
attention. However, the effects on the social and economic rights of
migrants, including those related to health care, housing, education and
labor, have been overlooked in many human rights reports.?’ The fear of
harsh consequences has a chilling effect on discussing issues that would
otherwise not be considered politically sensitive.

"It's important to recognize that limitations on civil society can
disproportionately affect those with economic or social disadvantages,
especially those living in disadvantaged areas like Sham Shui Po or
Lantau. ... [T]he impact is felt by many. In Sham Shui Po, for example,
community members and former district counselors report that they
used to be able to hold meetings to discuss issues like rent and noise
pollution, but now some worry about complaining and that they can't
control what people will say during these meetings. They will, therefore,
say it is better to not have any meetings at all."%?
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Heightened scrutiny on financial
transactions for human rights defenders
and CSOs

Measures aimed at preventing money laundering and protecting
national security have led to organizations working having their funds
seized and staff arrested. This has happened, for example, to those
working on issues related to the 2019 protest movement. Proposed
crowdfunding laws could further limit these activities and undermine
CSO advocacy.? The Societies Ordinance, which predates the NSL
but was rarely enforced before 2020, mandates registration for all
societies within one month of establishment, timely reporting of
organizational changes, and prompt provision of information upon
request by the Societies Officer.2* The Societies Officer can refuse or
cancel a society's registration based on concerns relating to national
security, public safety, or affiliations with foreign political bodies.?
Non-compliance can result in fines and imprisonment.?® The increased
use of the Societies Ordinance has profoundly affected how CSOs
operate in Hong Kong.

"There's a group of volunteers in Hong Kong who visited detainees
and advocated for them ... buying them a notebook or candy and
cigarettes. They used to go to meet these people who otherwise
might not have anyone else to look out for them in Hong Kong. They
never said they were an NGO or an organization. It was always
completely transparent that they were a volunteer community group.
About a year ago, they got notices from the government demanding
explanations ... for why they were not registered as a society or a
company. They asked where they were getting their funds from. But
they don't even have any funds. In the context of their other work,
they didn't want to do anything that compromised their day jobs. So,
they basically disbanded the project. ... They [the community groups]
stopped, all of them stopped."?’

Democratic deficit

Changes to Hong Kong's electoral system have reduced the number
of democratically elected members in the Legislative Council (LegCo)
and related committees. At-risk groups have lost their natural allies in
the political opposition within the LegCo who previously fought for
their rights.?®
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"The political opposition has been wiped out. They were their
[vulnerable groups'] allies in LegCo and related committees and in that
political space. They fought their corner, got their access, people like
Young, Fernando, they are all gone."

Silenced media

The media landscape in Hong Kong has also undergone significant
changes, with two major pro-democracy newspapers forced to close
and the space for independent reporting shrinking.?® Media outlets
perceived as critical of China or pro-democracy have faced increased
pressure and restrictions, resulting in self-censorship, a decline in

the diversity of perspectives, and sometimes closure. The diminished
press freedom limits access to unbiased information. Furthermore, the
restrictions on reporting extend to topics that might appear safe, such
as labor rights and detention conditions. This ultimately may subject
media outlets to further (self) censorship.

"Chris Tang, Hong Kong's secretary for security, attacked Stand News,
which had published articles about the Tai Tam Gap Detention Centre
and made allegations of poor treatment of the detained, including
violence against detainees. And this had nothing to do with anything
we would have considered political before. But the government said
Stand News is casting doubts on our [Hong Kong's] smart prison
initiative and that this is related to security, this is seditious. And once
that happened, | think other media outlets became nervous about
covering immigration detention."°

Repressing protest and advocacy

Participating in protests has become increasingly difficult. The Women's
March, Tiananmen Square anniversary protest and Labor Day March
were canceled despite the lifting of all COVID-19 restrictions. A cap
of 29 participants remains for all protests.®’ Numerous individuals fear
large gatherings, as the government may charge participants with
participating in an illegal assembly. Under the Public Order Ordinance,
this offense carries a penalty of up to five years imprisonment.® In
one example, the organizers of the 2023 Women's March canceled
the event the day before it was to take place. There were fears of
negative repercussions of going ahead "after its representatives had
been summoned numerous times for meetings with the police," and
supporters were pressured and threatened with arrest.®
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As of December 2021, there were 339,451 migrant domestic workers
(MDWs)** employed in Hong Kong (4.5 percent of the population). The
Hong Kong Government has designed a visa regime that caters to the
significant demand for domestic workers from outside Hong Kong. There is
no cap on the number of MDW visas issued, and citizens from most states
are eligible for domestic worker visas. The vast majority (98.5 percent) of
those granted visas are women.

Hong Kong's economy relies on MDWs. Just half of mothers aged 25 to

54 in Hong Kong would be able to participate in the labor market if they
did not employ MDWs.3* They contributed US$12.6 billion, or 3.6 percent

of GDP, in 2018.3¢ The government anticipates that the demand for MDWs
will continue to rise, primarily driven by Hong Kong's aging population, and
is projected to reach 600,000 by 2047.3 During the COVID-19 crisis, the
number of MDWs decreased by 70,000 as pandemic restrictions prevented
them from entering Hong Kong.?® These numbers are slowly returning to
previous levels.

A 2016 NGO Justice Centre Hong Kong report raised serious concerns
about the conditions in which many MDWs are recruited and employed. In
many cases, conditions amount to forced labor or human trafficking, or are
otherwise abusive or exploitative.*® Since then, the Hong Kong Government
has undertaken some efforts towards protecting the rights of MDWs and
improving conditions,*® including introducing a dedicated 24-hour hotline

in 2018 to give advice on employment rights and obligations, and address
complaints.* A comprehensive handbook for MDWs was developed,
covering topics such as preparing before departure, living in Hong Kong and

339,451 [l 600,000 [l US$126

billion
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(December 2021) Kong by 2047 (2018) Hong Kong
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informing them of the available support and assistance.*?> The government
sometimes prosecutes employers who violate employment ordinances,
such as underpaid wages or not granting rest days.*

In some instances, the courts have provided an avenue for justice or
clarified the law in favor of MDWs. For example, in a January 2023 case
relating to the common practice of employers having their domestic
workers on "standby" on their day off, the Court of Appeal confirmed that
if they are made to be available to work if needed, this does not qualify as
a "rest day" under Hong Kong law.** However, despite these developments,
many MDWs still face significant barriers to upholding their rights, often
due to fear of the negative consequences of seeking protection or justice.
The current political climate limits advocacy on issues affecting MDWs,*°
especially impacting individual MDWs and grassroots organizations not
registered under the Societies Ordinance.*®

Legal framework

Hong Kong is subject to critical international conventions related to labor

and related rights, such as fair treatment, non-discrimination, freedom from

exploitation, and access to legal remedies. They include:

+ the Slavery Convention of 1926

« the Forced Labour Convention 1930

« the Abolition of Forced Labour Convention 1957

+ the Convention for the Elimination of All Forms of Discrimination Against
Women

- the International Covenant on Civil and Political Rights (ICCPR)

+ the International Covenant on Economic, Social, and Cultural Rights
(ICESCR).#

That these treaties apply to Hong Kong is significant in underscoring

its need to uphold people's rights and protect MDWs from forced labor,
discrimination and exploitation, and ensuring a safer and more equitable
working environment in line with international standards.

The Hong Kong Bill of Rights Ordinance and other domestic laws offer
limited protection to MDWs. The Standard Employment Contract and

the Minimum Allowable Wage (MAW) protect the rights and welfare of
MDWs to some extent, but leave gaps.*® For example, employers must pay
the MAW and provide MDWs with food or a food allowance, reasonable
accommodation, medical treatment, and paid annual leave and holidays.
The law also requires that employers give a month's notice or payment upon
termination of employment.*® However, these requirements are frequently
violated.
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MDWs are also legally protected from termination of employment on

the basis of pregnancy. Still, hundreds of pregnant MDWs are unlawfully
fired each year, in some cases leaving them homeless and their children
without access to basic necessities.>° Cultural differences may also lead to
different outcomes. For example, Indonesian MDWs often opt to terminate
contracts and return home, while Filipinos may decide to raise their children
in Hong Kong with the support of their employer or may take children to the
Philippines to be raised by relatives.®

The "two-week" and "live-in" rules require MDWs to live with their employers,
work only as domestic workers with their designated employer, and leave
Hong Kong within two weeks of finishing their contract. They are allowed

to change employers only under very specific, limited circumstances
involving abuse. There are no limits on MDWs' working hours, except for an
uninterrupted 24-hour rest period every seven days.>?

Despite Hong Kong's commitment to various international conventions,
there remains a significant gap in its legal framework concerning the
trafficking and exploitation of MDWs. While the region has taken steps
to address human trafficking, such as the introduction of the Action Plan
to Tackle Trafficking in Persons, the effectiveness of these measures is

Country of origin and number of approved migrant domestic worker visa
applications in 2022

Indonesia 27,963
India 1,540
/ Thailand 403
/ Sti Lanka 274
= é/ Bangladesh 181
\ Myanmar 23
Others 145

Source: Freedom of information request to Labour Department, AccessInfo.hk (2023)
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questionable.>® The current screening mechanisms often fail to identify
and protect trafficked individuals. The justice system presents numerous
challenges for victims seeking redress, with lengthy processes and a high
burden of proof that often results in traffickers evading accountability.
Policies such as the mandatory "live-in" and "two-week" rules exacerbate
the vulnerabilities of MDWs, making them more susceptible to trafficking
and exploitation.>* The lack of a comprehensive anti-trafficking law and the
limited scope of existing policies fail to address the complexities of the
issue, leaving a significant portion of the MDW population at risk.

Primary concerns

Human trafficking, forced labor, abuse, and
gender-based violence and discrimination

A substantial number of MDWs are victims of trafficking, exploitation,
gender-based violence or discrimination.>® A 2016 study found that 17
percent of MDWs (one in six) experienced forced labor and 14 percent

of these women had been trafficked. In addition, 77.6 percent of MDWs
surveyed had medium to strong signs of other exploitation. Only 5.4 percent
of MDWs surveyed indicated no signs of exploitation or forced labor.%® In a
2019 survey of MDWs, 29 percent said the food their employer-provided
was insufficient, 25 percent said they experienced ill-treatment, 15 percent
said their employer had physically abused them, and two percent said they
had experienced sexual assault and/or harassment.*’

Trafficking and other abuse often remain undetected, primarily due to
MDWs' fear of negative repercussions of reporting abuse, such as contract
termination, loss of income, and loss of their permission to remain in Hong
Kong.*® Advocacy relating to trafficking is difficult. Government officials
frequently claim that it does not occur.® The "live in" rule and the other
restrictions on MDWs can trap these women with abusive employers.
MDWs who become pregnant frequently suffer unlawful termination of
employment, and if they remain in Hong Kong, their children are born into a
precarious existence.

"Many face poor working conditions, such as being made to sleep on the
floor, in cabinets, storerooms, toilets, or even balconies. Maltreatment is
common, and many don't receive adequate food, often limited to noodles
or just bread daily. Given their meager salaries, they can't afford to buy
food outside. Beyond these conditions, physical and sexual abuse are
concerns. Even seemingly minor issues, like long working hours, remain
significant challenges."°
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Discriminatory wages and working conditions

The minimum wage for MDWs, at HK$4,730 per month (US$600), is a
quarter of the minimum wage of other workers and a fraction of the average
salary in Hong Kong.t' MDWs are still excluded from some of the rights
accorded to local workers, for example, the minimum hourly wage.®> Many
work under challenging conditions. In the 2019 survey of MDWs, 52 percent
said their employer did not provide them with a private room, 44 percent
said they were routinely required to work 16 or more hours per day, and

21 percent said they had no regular day off.®® Although LegCo members
have proposed various measures related to MDWs, some of which would
be positive, others, including efforts to prevent "job-hopping" and lending
restrictions, have been criticized for being discriminatory or restrictive.®*

Financial exploitation and exclusion

Many MDWs grapple with limited access to social welfare and face
challenges to meet their financial needs.®® Financial exclusion is often

linked to high-cost remittance services, predatory employment agencies,
and risky informal lending practices.®® In 2023, many MDWs were charged
recruitment fees of over HK$19,000 by unscrupulous agencies, despite laws
aimed at preventing this.®” An interviewee shared that she had been unable
to leave or change her employer, despite facing severe abuse, because

she owed her employment agency six months of salary.®® There is ongoing
advocacy relating to these issues, including by the Indonesian and Filipino
governments, but exploitation continues. Migrant worker organizations have
led various campaigns, including one on behalf of 30 MDWs who had to pay
substantial amounts to employer agencies.®®

"Predatory lenders and employment agencies have exploited loopholes

in the system, establishing entities in the Philippines or Indonesia, and
then leveraging that to their advantage in Hong Kong. They manage to
circumvent the laws, which is unacceptable. The government has the tools
to combat this, and they should use them. In my view, the government's
responsibility is to reassess the laws governing money lenders and
employment agencies, engage with NGOs working in this area to address
these issues, and enforce the laws effectively."°

Only one in five Hong Kong MDWs has a bank account, much lower than
other countries in the region with high numbers of MDWs.”' While they can
sometimes open accounts with banks from their home country that have

18

| UNSEEN STRUGGLES: ADDRESSING MIGRANT RIGHTS IN HONG KONG



Case study: Wattan

Wattan is a 20-year-old woman from the Philippines. Her family is poor.
Her father died of COVID-19 in 2020, and she had few job opportunities
in the Philippines. She went to Hong Kong as a domestic worker in 2022,
working for a wealthy family to cook, clean, and look after their baby and
older grandparents. She is required by law to live with her employer. She
usually works around 14-16 hours a day, six days a week. Sometimes,

her employers say they need her to work on her day off, and they do

not pay her extra for this. Wattan knows this is against the law, but she
does it anyway because she worries about losing her job. She earns the
Minimum Allowable Wage of HK$4,730 a month. Her employer provides
her with food, but it is not enough. She often goes hungry. From her
wages, Wattan sends half home to her mother and five younger sisters
each month. Without this, her family would not have enough money for
food and other necessities. Wattan uses most of her remaining wages to
repay the loan she took to get to Hong Kong. She cannot open a bank
account because her employer refuses to let her use their address with
the bank, and she doesn't have enough money to pay bank fees.

Wattan's employer, Bila, is often harsh and dismissive, but usually not
physically abusive. Sometimes, she shouts at Wattan and blames her for
things even though Wattan has done nothing wrong. The grandparents
are quite demanding and often wake Wattan up at night.

The 17-year-old son of the family begins to harass Wattan sexually. It
has been getting worse. She is worried he will rape her. She gathers her
courage and tells Bila that he is bothering her and that it is hard to do
her job because she is scared. Bila says her son is just flirting, and she
can leave if Wattan doesn't like working with them.

Under the conditions of her visa, Wattan is not permitted to change
jobs unless she proves she has been abused, which is a difficult and
lengthy process. Leaving Bila's employment would mean she must leave
Hong Kong within two weeks. With no job prospects back home, her
remaining debts and her family relying on her, Wattan feels stuck. She
has nowhere to turn. She stays working, enduring these conditions and
fearing for her physical safety.

This hypothetical case study is drawn from real-world examples.
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branches in Hong Kong, opening accounts with Hong Kong-based banks is
difficult. The requirements are stringent, often requiring proof of address,
such as utility bills in their name and proof of salary. Employers often do
not allow workers to use their home address for bank-related information.”?
Even if allowed to open an account, many do not have enough money for
the minimum deposits or account fees.”?

Summary and recommendations

Hong Kong relies heavily on its many migrant domestic workers, but their

rights are frequently not respected, and they endure many hardships. Low
wages, financial exclusion, and vulnerability to trafficking and forced labor
persist despite limited efforts by Hong Kong's authorities to address them.

The harm caused to MDWs' has a gender dimension, either because it is
gender-related abuse or discrimination, or because it has a disproportionate
impact on women. The vast majority of MDWs are women, and they are
subject to legal regimes and practices that place them and keep them in
discriminatory and/or abusive situations.

We recommend the government enhances protections for MDWs in Hong
Kong to fully comply with the International Covenant on Economic, Social
and Cultural Rights and the Convention on the Elimination of All Forms of
Discrimination against Women and other international human rights law and
labor standards. This can be done by:

1. Reforming employment regulations to eliminate the "two-week" and
"live-in" rules, raise the minimum wage and align it with the minimum
wage for residents, increase monthly food allowances to adequate levels,
and eliminate barriers preventing MDWs leaving abusive employers.

2. Eliminating laws and practices that disproportionately impact MDWs.

3. Introducing more effective protections for pregnant MDWs to prevent
dismissal and other punitive actions relating to pregnancy.

4. Tackling trafficking and exploitation through effective training and
screening mechanisms, and support services for survivors.

5. Eliminating all conditions that inhibit MDWSs' access to formal financial
institutions and regulating lending and remittance services to eliminate
extortionate or predatory practices.

6. Preventing exploitation by employers or employment agencies and
ensuring effective remedies for abuses.
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IV. REFUGEES AND ASYLUM SEEKERS
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Hong Kong has long been a destination for people fleeing persecution
and conflict. Between March 2014 and the end of July 2023, it witnessed
the arrival of 22,744 individuals seeking international protection, primarily
from Pakistan, India, Vietnam, Indonesia, Bangladesh and the Philippines.’*
These individuals assert that their removal from Hong Kong would expose
them to risks, such as persecution, torture, or cruel, inhuman, or degrading
treatment, in their home countries.

Although China is a party to the 1951 Refugee Convention and its

1967 Protocol,” these treaties have not been extended to Hong Kong,
which cites concerns about "illegal immigration" due to its geographical
and sociopolitical context.” In limited circumstances, people seeking
international protection in Hong Kong can be recognized as needing
protection from return (refoulement) to a country where they are at risk of
ill-treatment. They are typically referred to as non-refoulement claimants
within the context of the legal system. The Hong Kong Government does
not grant refugee status to such persons but refers them to UNHCR

for potential resettlement if their case is "substantiated" on persecution
grounds.”’

Legal framework

Hong Kong, while not adhering to the Refugee Convention, is bound by
other human rights treaties, including the Convention against Torture
(CAT)’® and the International Covenant on Civil and Political Rights
(ICCPR),” as well as customary international law. This prevents Hong Kong
from returning people to countries where they will face torture, or inhuman
or degrading treatment (refoulement). In addition, applicable international
human rights treaties, such as the ICCPR, International Convention on

the Elimination of All Forms of Racial Discrimination (ICERD),2° ICESCR,
and Convention on the Rights of the Child (CRC),®' require that people
seeking protection are not subject to inhuman or degrading treatment,
unlawful detention, unlawful discrimination, or other human rights
violations.®? Further, Article 14 of the Universal Declaration on Human Rights
(UDHR) guarantees the right of all people to "seek and enjoy asylum from
persecution”.®® Although the UDHR is not binding law, this universal right
should be fulfilled.

In 2014, the Hong Kong Government introduced the Unified Screening
Mechanism (USM) procedure to assess non-refoulement protection
claims for people facing removal. The USM combines assessment of all
claims against removal into one process.t* Under the USM, the Hong Kong
Government assesses the need for non-refoulement protection of persons
who claim that they are at risk of:
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 torture as defined under the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

 torture, or cruel, inhuman or degrading treatment or punishment under
Article 3 of Section 8 of the Hong Kong Bill of Rights

« persecution with reference to the principle of non-refoulement under
Article 33 of the 1951 Convention Relating to the Status of Refugees.®®

A government notice to non-refoulement claimants states that the
threshold for substantiating a claim is "very high", requiring that the claimant
demonstrate that they face a "genuine and substantial risk" of ill-treatment
that reaches a "minimum level of severity".2

Although the USM is theoretically a positive step towards a government-led
system to determine refugee status®’ in a territory where the 1951 Refugee
Convention does not apply, it operates with an inappropriately high standard
of proof, lacks adequate procedural safeguards, and has an alarmingly low
initial recognition rate of approximately 0.4 percent. Recent developments
have worsened the legal regime for people in need of protection. In May
2021, the Immigration (Amendment) Bill 2020 was passed, modifying the
existing Immigration Ordinance. Among other changes, it permits immigration
officers to communicate with a claimant's country of origin during appeals
and enables the Security Secretary to control airline passenger data and
refuse individuals' entry to Hong Kong.88 A policy shift in December 2022
permits the removal of non-refoulement claimants whose cases are still under
review.®

Status of 22,744 non-refoulement claims
(March 2014 to June 2023)

Approved = Unapproved

301

Source: Freedom of Information request to Security Bureau, Accessinfo.hk (2023)
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Hugo: seeking protection in Hong Kong

Hugo's* parents and brothers were killed when he was only seven years
old in a conflict in an African country. He was stabbed but survived.

He later became an influential youth leader and was imprisoned for his
activism. Hugo escaped prison and fled his country, eventually arriving
in Hong Kong.

By 2023, he had lived in Hong Kong for over 10 years. He is one

of the few refugees whose non-refoulement claim is considered
"substantiated"”, which means the Hong Kong Government has
acknowledged he would be at risk of persecution if he returned to

his home country. However, Hugo's situation in Hong Kong remains
precarious, full of hardships and dangers. He has not been granted
permission to work. He is still considered an "illegal immigrant.” His only
real hope is that he might someday be resettled to another country
where he would be granted refugee status and build a life for himself."°

*Pseudonym used for protection reasons

Primary concerns

Procedural challenges and legal barriers

The Unified Screening Mechanism presents a lengthy and complex process,
subjecting claimants to prolonged periods of uncertainty and severe
hardship. Financial constraints, scarcity of legal aid and a lack of interpreters
are among the barriers restricting claimants' ability to adequately present
their claim for protection and navigate the system successfully.®® The
Immigration Department has approved, or "substantiated", just 90 of the
22,744 claims made (0.4 percent) over nine years (March 2014-June 2023).
The Immigration Department approved two additional and a further 211 claims
were granted on appeal during this period.”!

Initial decisions are frequently flawed. For example, they may be based

on factual errors, rely on outdated, inappropriate sources or inadequate
assessments relating to gender-based violence and persecution, or
demonstrate a poor understanding of the law.*? Available data indicates that
since 2016, cases are increasingly approved on appeal rather than during the
initial application.®®

The government's current approach reflects the aim to reduce the number
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of non-ethnic Chinese "illegal immigrants" and overstayers lodging non-
refoulement claims in Hong Kong.®** The recent policy and legal shifts
mentioned above, including the removal of people with pending claims,
increased power to refuse entry to Hong Kong, and allowing authorities

to communicate with a claimant's country of origin during an appeal, have
further worsened the situation of non-refoulement claimants. This could put
lives at risk.

Inadequate conditions and access to public
services

As of 30 June 2023, there were some 14,700 non-refoulement claimants
in Hong Kong.*® These people live in very difficult circumstances. They are
only given temporary permission to work after their claim is approved. The
government provides very basic support, but the assistance is calibrated
only to prevent destitution. It does not allow for an adequate quality of life.
The government has outsourced most of its assistance to International
Social Services Hong Kong. Assistance commences only after a non-
refoulement claimant receives a letter from the Immigration Department
acknowledging that they have lodged a claim. Some claimants go for
months without access to food, shelter, or medical care. The majority of
claimants live in overcrowded and unsanitary accommodation. Support
allowances have not been adjusted to reflect living costs increases since
2014.%6

Claimants' access to essential public services such as health care,
education, and social support is severely restricted.®” The psychological
impacts of protracted non-refoulement processes, coupled with inadequate
living conditions and prior experiences of trauma and displacement, take

a heavy toll on applicants' mental health and well-being.®® Access to

mental health support is limited.®® In addition, many claimants are placed in
detention centers where conditions are poor (see chapter V).

"We ran out of food," said Akter*, a woman from Bangladesh seeking
protection in Hong Kong after being raped and subsequently disowned

by her family. She lives in inadequate housing with her husband and two
small children. The government-funded support is insufficient to meet their
basic needs, so her husband has sometimes worked illegally to help the
family survive, which led to him being detained for 13 months in 2018. More
recently, since he has been unable to work at all following an injury at a
construction site, their existence has become even more precarious.'®

*Name changed to protect privacy
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Limited rights and uncertain futures for
substantiated claimants

Once a claimant's case is approved, they are still considered "illegal
immigrants" with minimal rights. Their removal may be suspended, and they
may be granted temporary permission to work.'® However, Hong Kong then
refers the individuals to UNHCR to be resettled to another country, and
this process often takes a few years before they can move.'? UNHCR data
indicates that only 130 refugees in Hong Kong were resettled from 2018

to July 2023.1°3 While waiting in Hong Kong, the removal order remains in
place, but is temporarily suspended and can be activated again should the
government want to deport them,©* leaving their situation precarious.

Summary and recommendations

People seeking international protection in Hong Kong face serious
challenges. There is a restrictive domestic legal framework that does not
comply with international standards, extremely low rates of recognition

of the risk of torture or other abuses, inadequate living conditions and
support, and high risks of detention and refoulement. Those whose claims
are substantiated are granted little protection, have limited access to
permission to work, and face long waiting times for potential resettlement.
It is vital to ensure people in Hong Kong who have a well-founded fear of
torture, persecution, or severe harm in their home country are protected in
line with international law, including through:

1. Acknowledging that people seeking refuge from persecution are not
"illegal immigrants" and respecting the right to seek and enjoy asylum
set out in the Universal Declaration of Human Rights.

2. Extending the 1951 Convention Relating to the Status of Refugees and
its 1967 Protocol to Hong Kong.

3. Issuing temporary residence permits upon claims are submitted and
long-term residence permits when claims are approved to ensure the
fulfillment of all rights set out in the Refugee Convention.

4. Providing free legal services and expanding legal aid by reforming the
regulatory framework for the legal profession to allow more diversified
ways for lawyers to support people seeking international protection and
other migrants in Hong Kong.

5. Implementing effective independent monitoring mechanisms that
ensure claims for international protection are determined in line with
international standards and without undue delays.

26 | UNSEEN STRUGGLES: ADDRESSING MIGRANT RIGHTS IN HONG KONG



V. IMMIGRATION DETAINEES
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People are held in government immigration detention facilities for various
reasons, including identity verification, removal or deportation investigations,
and pending the determination of non-refoulement claims.'® Hong

Kong's immigration detention population has fluctuated over the years.
Before COVID-19, approximately 9,500-12,000 people were detained for
immigration purposes a year (around 1,000 detainees at a given time).’” The
pandemic triggered a sharp reduction,'®® which is expected to grow again as
pandemic border control restrictions have eased. Furthermore, new detention
facilities have opened, which has increased capacity.'® Individuals serving
criminal sentences are held in separate prisons and are only transferred to
immigration detention if they are to be deported upon completing their
sentences."® Most years, the cumulative immigration detention population

in Hong Kong has been similar to or outnumbered the number of prisoners in
criminal detention facilities.™

Hong Kong has four main immigration detention centers. The largest, with

a 500-person capacity, is Castle Peak Bay Immigration Centre (CIC) for
longer-term detention.”? Ma Tau Kok Detention Centre (MTKDC) is for short-
term detention. Two former prisons, Tai Tam Gap Correctional Institution
(TTGI) and Nei Kwu Correctional Facility, have recently been converted to
immigration detention centers. Over 100 smaller facilities exist in various
locations, but data on them is scarce, making it difficult to determine
detainee numbers or the duration of detention.™?

Number of detentions in Hong Kong under immigration power
14,000

12,000 11705 11,510

10,053

10,000

10,123
9782 9,791 10,045

8,000

6,000

4,000 4861 4756

3,819

2,000

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Source: Immigration Department Annual Reports (Appendix 13), Immigration Department Response to
Access to Information Request (2022), Immigration Department Response to Access to Information
Request (2023)
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Comprehensive, disaggregated statistics are unavailable on the number

of people detained, for how long and why. Non-refoulement claimants

and other individuals with deportation or removal orders against them

are held primarily in designated detention centers. Most non-refoulement
claimants have been detained at some point, some of them multiple times."™
A significant proportion of detainees (70 to 80 percent) are likely held for

a short period before being released on bail or under a personal promise

to appear in court. Data on detainees' sex or gender is unavailable for the
overall population. However, data for certain facilities indicate one in three
detainees in those locations are female. Most detainees are from mainland
China, Vietnam, Indonesia, India, the Philippines, Pakistan and Bangladesh.'®

While precise data on the number of children in immigration detention is
limited, reports from civil society suggest that due to effective advocacy,
the figure is minimal. When children are detained, they are held with their
family members."® According to government records from the Tuen Mun
Children & Juvenile Home, the designated facility for detaining migrant
children since 2006, the average annual intake is 20-25.""

Legal framework

Article 9 of the ICCPR, which applies in Hong Kong, prohibits arbitrary
detention, and Article 10 requires that all people detained must be treated
with humanity and respect. Detaining children for immigration purposes is
generally inconsistent with the Convention on the Rights of the Child, which
also applies in Hong Kong. Article 37 of the CRC explicitly says detaining
children should be a last resort and for the shortest time possible.

The UN Office of the High Commissioner on Human Rights Working Group
on Arbitrary Detention states that detention is considered arbitrary in
various circumstances, including:

when a person is deprived of their liberty as a result of having exercised
certain rights set out in the Universal Declaration of Human Rights
(UDHR), such as the right to seek and enjoy asylum (UDHR Article 14)

if it improperly infringes on certain rights set out in the ICCPR (including
freedom of movement under Article 12)

when "asylum seekers, immigrants or refugees are subjected

to prolonged administrative custody without the possibility of
administrative or judicial review or remedy".""®

UNHCR guidelines state that:

indefinite detention for immigration purposes is arbitrary if conditions do
not meet minimum international standards
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« children should not be detained

« vulnerable people, such as survivors of torture, generally should not be
detained

+ detention of people seeking asylum becomes arbitrary if detention
continues longer than necessary for a legitimate purpose.™

Hong Kong's 1972 Immigration Ordinance (Cap 115) (hereinafter "the
ordinance") and subsequent laws regulate the entry, stay, and departure of
individuals in Hong Kong, as well as the immigration detention system.™°
Detention under the ordinance is primarily managed by administrative
authorities, bypassing judicial review.”! Time-limited detention applies to
individuals who breach visa conditions, undertake unauthorized employment,
or enter Hong Kong illegally. Worryingly, the ordinance allows for indefinite
detention of individuals who await deportation or have removal orders against
them, and during the processing of non-refoulement claims.'??

The Immigration (Amendment) Bill 2020, passed in May 2021, modified the
existing Immigration Ordinance.'?® It increased the government's detention
powers and allowed detention center staff to carry firearms and other
weapons, leading to a heightened security environment.’?* A policy shift in
December 2022 permits non-refoulement claimants to be removed from
Hong Kong while their cases are still under review, increasing the risk of being
detained before removal.™® Policy changes over the past five years have made
submitting non-refoulement claims from detention facilities more difficult.’?

The Hong Kong Government also announced in December 2022 routine
body cavity searches in detention facilities and increased the maximum
time a detainee could be held in solitary/separate confinement from 7 to
28 days. The law also contains inadequate safeguards for detainees' privacy
and allowances for communication with the outside world. Phone calls

are monitored and visits are restricted in various ways, depending on the
facility.’?”

Immigration detainees can, in theory, challenge their detention through
habeas corpus proceedings, through which a court can assess the lawfulness
of detention. However, there are many barriers to exercising this right,
including lack of awareness, limited funds, and restricted access to free legal
advice. It is also legally possible to take claims for unlawful detention to court
after being released, but non-refoulement claimants rarely do this due to
concerns it could unfavorably affect their ongoing claims.'®

In recent years, the government has made modest improvements

in immigration detention, but many challenges remain. For example,
transparency has improved, with more demographic information proactively
disclosed than previously.™® However, available data is still minimal, especially
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for the numerous smaller detention facilities. The government has also
taken some steps to identify victims of human trafficking within detention
centers by encouraging people to speak up. This initiative acknowledges
the problem's existence and some willingness to confront it. However, a
more comprehensive approach is needed, as indicated in a recent report, "A
Pathway to Justice or a Road to Nowhere."™*°

Mary: struggling for dignity and safety in
immigration detention

Mary, a 35-year-old woman from south Asia, found herself caught in the
complexities of Hong Kong's immigration detention system after fleeing
persecution in her home country due to her political activism. Her
journey to seek a safer life led her to Hong Kong, where she hoped to
find refuge and stability. However, the reality was starkly different from
what she had envisioned.

Upon arrival in Hong Kong, Mary was placed in one of the city's
immigration detention facilities, where she was to await the processing
of her non-refoulement claim. The conditions within the detention
center were far from humane. Mary, along with other detainees,
experienced a lack of privacy, with CCTV cameras in showers and
sleeping areas, and endured the constant monitoring of her biometric
data through a wristband. Mary was also subjected to invasive cavity
searches, a routine yet deeply violating procedure. These searches,
which included undressing and thorough body checks, were humiliating
and retraumatizing due to Mary's experiences of persecution in her
home country. The absence of gender-sensitive approaches and female
officers during these searches amplified Mary's emotional distress.
Aimed at preventing contraband smuggling, these procedures often felt
like disciplinary measures, stripping detainees of their dignity.

Mary also witnessed and experienced instances of violence and
mistreatment within the center. Staff sometimes resorted to physical
violence, taking detainees to corners without CCTV surveillance to
commit the acts with impunity. Fearful yet steadfast, Mary wanted to
raise her voice against these injustices, but was stifled by the absence
of a confidential and independent complaints mechanism.

This hypothetical case is drawn from real-world examples discussed
during expert interviews.
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Primary concerns

Detaining vulnerable people

The detention of vulnerable people, including survivors of torture, and,
although rarely, children, is particularly alarming. Policies that purport to

limit the detention of such people are routinely ignored, often resulting in
indefinite confinement, sometimes for long periods, causing and exacerbating
mental health issues among these detainees.™

Detention length

Despite a lack of public information on detention length,™? available
government data shows that between January 2021 and May 2022, 10-20
percent of detainees in Hong Kong's largest immigration detention center,
CIC, had been detained for six months or more.™ Civil society accounts
indicate that many detainees, including detainees with young children, are
held for 18 months or more. One individual is known to have been held for
over five years.”

Poor detention conditions

Detention centers are frequently unhygienic, lacking in privacy, and
sometimes abusive. Detainees must use open bathroom facilities and CCTV
is widespread, including in toilets, showers, and cells. This is particularly
concerning for women due to concerns about sexual and gender-based
violence by detention staff.’™

Detainees are given little opportunity to communicate privately with the
outside world. It is often challenging for detainees to seek assistance from
non-governmental organizations unless they have prior knowledge of those
organizations.’®

The 2021 policy changes, including permitting staff to carry firearms,
have heightened the risk of unnecessary and disproportionate use of
force. This is despite government data from 2010-2021 showing that
physical confrontations between detainees have been extremely rare, and
confrontations with staff even rarer (ranging from zero to three incidents
between staff and detainees a year from 2010-2021)."¥

Other concerns include limited availability of menstrual hygiene products,
staff mistreatment, excessive handcuffing, unregulated solitary confinement,
and inadequate access to health care.”®
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"'[Detainees are] not taken to hospital until there is an absolute crisis. This is
supposed to be a non-punitive facility, but when they are taken to hospital,
they are taken handcuffed, and they are handcuffed to the bed while they
are in hospital."*®

There are concerns regarding the conditions at the two recently opened
detention centers (TTGI and Nei Kwu Correctional Facility), which follow
prison rules.’*° Incidents of staff being violent towards detainees and the
use of biomedical tracking wristbands have been reported in TTGI, as well as
insufficient privacy. The removal of tracking wristbands can lead to solitary
confinement. The High Court has upheld harsher rules for these facilities.™!

"There are CCTV cameras in showers and toilets and in the areas where
people sleep, whereas in the older facilities like CIC, there's a lot of CCTV
in the public areas, but [unlike in TTGI] you know there isn't a camera
over your bunk. There was a media report, for example, that said staffers
harassed a man because they saw him on CCTV masturbating in bed."#?

Absence of independent oversight

There is no anonymous complaint system nor any monitoring of immigration
detention facilities by an independent body. This results in few complaints
due to fears of retaliation and means conditions in detention centers are
less likely to improve.™?

"If I'm a detainee and | want to complain about a staffer who beat me

up, the government's detention policy doesn't lay down any measures to
keep the complaints confidential. So, even if the superintendent is doing

a good job, and they won't march to the staffer and tell them, 'detainee

X complained about you', other people around them might know, and
interviews suggest this is the case. Very few people complain because they
are scared."**

Summary and recommendations

Human rights violations routinely occur in Hong Kong's immigration
detention system. People seeking international protection are detained
indefinitely, sometimes for long periods. Conditions are generally poor,
including inadequate hygiene, health care, and privacy. Isolation is
permitted. Prison rules apply in some facilities. Staff sometimes commit
abuses with impunity. There are insufficient safeguards against arbitrary
detention, and for most detainees, there is little hope of successfully
challenging the legality of their detention. There is no independent
monitoring of detention facilities nor an anonymous complaints system.
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Data relating to immigration detention is limited. The government has made
minor improvements, but the situation has deteriorated in recent years.

It is crucial to implement measures to prevent arbitrary detention of migrants
in Hong Kong and ensure compliance with the International Covenant on Civil
and Political Rights and other international law, including through:

1. Prohibiting detention of children, pregnant women, and others for whom
detention poses disproportionate risks, including survivors of torture,
victims of trafficking, LGBTQI+ people, and stateless people.

2. Implementing alternatives to detention for people seeking international
protection and individuals with deportation or removal orders, including
programs that allow individuals to remain in the community.

3. Applying strict and reasonable time limits on all administrative
detention, applying them cumulatively for multiple instances of detention.

4. Implementing effective monitoring mechanisms that allow detainees to
report mistreatment or inadequate conditions without fear of reprisals and
ensure that conditions within detention centers comply with international
standards, ensuring, in particular, that women's health and hygiene are
adequately protected.

5. Establishing mechanisms to ensure that all detainees are aware of their
right to liberty, the possibility of challenging detention through habeas
corpus applications, and that they can confidentially access adequate
legal advice.
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VI. MARGINALIZED MIGRANT CHILDREN
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Hong Kong's marginalized migrant children encompass a diverse
demographic that cuts across the groups examined above. In this report, we
use the term "marginalized migrant children" to refer to people under age
18, including:

children of migrant domestic workers

children of non-refoulement claimants and unaccompanied child non-
refoulement claimants (to whom we refer collectively as "refugee
children")

children from these groups who have been detained for immigration
purposes and/or placed in the care of the state for reasons relating to
their or a parent's immigration status.

These children live in a legal quagmire where access to education is difficult
and various social issues impact their lives. Many of these children were
born in Hong Kong or arrived at a young age, but despite their deep-rooted
connections to the city, they are often treated as outsiders. They struggle
to find their place in a society that frequently overlooks their needs and
rights."*®

There has been little research into marginalized migrant children in Hong
Kong and few organizations have advocated on their behalf. Efforts to
interview experts on these issues were only partially successful. The Leitner
Center was unable to obtain official government data confirming how many
of these marginalized migrant children exist. However, sources indicate
there are "many" refugees under 18 and children of MDWs in Hong Kong.'#®

Marginalized migrant children are often subjected to negative stereotypes
and discrimination. This societal bias permeates through to schools,
neighborhoods and local community centers, limiting their opportunities
to form friendships and reinforcing their sense of being outsiders.™’
These challenges can affect their physical and mental health, emotional
development, and academic achievement.'®

The government claimed in 2010 that "[i]n the HKSAR, the best interests

of the child are necessary considerations in all relevant decision-making,
including legislative proposals and policies, and are taken into account as a
matter of course". It is evident, however, that the Hong Kong Government
does not adequately consider the best interests of marginalized migrant
children as a primary consideration in all actions that affect those children.

To the contrary, the Hong Kong Government's laws, policies, and practices
place these children in vulnerable positions, including, but not limited to,
protracted poverty, insufficient food, limited access to health care, delayed
or lack of access to adequate education, and, in some cases, separation
from parents. NGOs fill some gaps through, for example, paying school-
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related costs for refugee children, providing additional classes and offering
other support.”™ However, an interviewee noted that there is a lack of
government funding for projects to assist migrant children:

"The government's funding still explicitly states that it will not support
migrants. So, if you run a program for migrant domestic workers or migrant
children, you won't receive government funding."®’

Legal framework

Hong Kong's laws and policies offer some protections for marginalized
migrant children, but there are significant gaps, leading to their inadequate
protection and denial of their rights under international law. Hong Kong has
been a party to the Convention on the Rights of the Child (CRC) since 1994.
The CRC sets out numerous obligations with which Hong Kong must comply
in relation to these and other children. Key commitments relating to the
concerns addressed in this report include:

Article 2: ensure the rights of every child are upheld without
discrimination, irrespective of their or their parent's national or ethnic
origin, or other status.

Article 3: ensure children's best interests are a "primary consideration" in
all decisions or actions affecting children.

Articles 7 and 9: protect children's rights to a nationality, to be cared

for by their parents, and not to be separated from their parents unless
necessary and in the child's best interests.

Article 16: do not arbitrarily interfere with children's rights to family or
privacy.

Article 20: provide special protection and assistance to children deprived
of their family environment and ensure alternative care for such children
(including asylum-seeking children).’®

Article 22: provide appropriate assistance and protection to children
seeking asylum or refugees according to international law.

Hong Kong law provides some CRC protections,'? but the CRC has not

been incorporated into Hong Kong law. Therefore, it is not possible to bring
litigation in Hong Kong to compel the government to meet its obligations
under the convention where there is no complementary provision in domestic
law. Regardless, the government must ensure children's rights under the CRC
are fulfilled.
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Primary concerns

The 2013 Concluding Observations of the UN Committee on the Rights of
the Child (UNCRC Committee) raised concerns and made recommendations
to the China Government relating to education, discrimination, poverty,
detention, legal protection, and other issues for migrant and refugee children,
including to:

- address discrimination against undocumented, refugee and asylum-
seeking children and ethnic minority children in Hong Kong

- to ensure that all "children have equal access to basic services, including
health, education and other social services"

- to abolish "designated schools", take measures to promote appropriate
bi-lingual education in mainstream schools, and ensure access to local
schools for all children in Hong Kong.™*

The UNCRC Committee also recommended:

- taking "all necessary measures" to alleviate disproportionate levels of
poverty and inadequate housing among migrant, refugee, and ethnic
minority children

- ending the detention of asylum-seeking and refugee children

- ensuring children are adequately supported, including through provision
of special care, protection and adequate guardianship and legal
representation

- strengthening efforts to ensure the obligation to consider the best
interests of children are adequately applied in all proceedings, programs,
and policies that impact them'™®

- applying the 1951 Convention Relating to the Status of Refugees and its
1967 Protocol be extended to Hong Kong.™®

Ten years on, many of these concerns remain.

Legal status

The CRC mandates that states adopt all necessary legislative, administrative,
and other measures to implement the rights established in the convention.™
This may include granting residence permits to migrant children to ensure
their rights under the convention are realized.

Migrant domestic workers are prohibited from bringing their children to
Hong Kong. Babies born to MDWs in Hong Kong can be granted a temporary
residence permit in line with their mother's visa or their father's status, if it is
more favorable and the father is acknowledged on the birth certificate.™® Yet,
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due to the "live-in" rule requiring MDWs to live with their employer, as well
as other laws and policies, many of these children are separated from their
parents and sent to live with relatives in their mother's country.™®

Refugee children can apply for non-refoulement under the USM, but they
are deemed "illegal immigrants" under Hong Kong law and are not entitled
to refugee status or residence permits even if their claim is substantiated.
The Hong Kong courts have acknowledged the need to consider children's
non-refoulement claims separately from their parents, and for a lawyer to be
assigned to represent children.'® The lack of legal recognition leaves these
children in limbo, unable to fully participate in society or achieve their full
potential.™

"Asylum-seeking children in Hong Kong didn't make the decision to be born
there to refugee parents. They didn't make the decision even to come there.
And now we're in a place in Hong Kong where these kids have grown up in
Hong Kong, but do not have a permanent status."®?

Detention

The ICCPR and numerous other international laws prohibit arbitrary detention.
Article 37 of the CRC protects children's right to liberty, mandating that

they must not be subject to arbitrary detention. The UNCRC Committee

has found that immigration detention conflicts with the best interests of
children and the right to development. It considers that any form of child
immigration detention should be forbidden by law, whether in relation to

the child's or their parents' immigration status. It has observed that, where a
child's interests requires keeping the family together, the parents should not
be detained either.”®® If children are detained, CRC requires that they must be
treated humanely, with respect for their dignity and age-specific needs, and
that children have the right to legal assistance and to challenge the legality of
their detention.

Hong Kong's law states that people considered by an immigration officer to
be children may be detained for reasons relating to their immigration status
at specified facilities.™™ As noted on page 29, some children of immigration
detainees are taken into social services' care and detained at Tuen Mun
Children and Juvenile Home, which also holds juvenile criminal offenders.
The Leitner Center was not able to obtain additional information about the
situation of migrant children at this facility.'®®

Although it appears that children are detained for immigration purposes
relatively rarely in Hong Kong, for the children who are detained, this is a
form of punishment related to their or their parent's immigration status and
violates international law.
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Adequate food, housing, health care and other
essentials

The CRC mandates that states ensure children have access to essential
services, including adequate food, health care and housing. Article 24 of the
CRC requires states to take measures to provide children with health care and
nutritious food to ensure they are as healthy as possible. Articles 26 and 27
further obligate states to ensure children have an adequate standard of living.

Hong Kong law requires MDWs' employers to provide them with
accommodation and food, including during pregnancy, but this obligation is
frequently violated and does not extend to any children they have. The cost
of living and unaffordability of child care are prohibitive for most MDWs who
have children in Hong Kong. Many MDWs who have children are forced to
leave Hong Kong or take them to their home country to be looked after by
relatives.

‘I have a friend who was a victim of sexual abuse by her boyfriend from
another country. After the incident, her boyfriend left, and she was
terminated by her employer, forcing her to return to Indonesia. She had a
child from that relationship, and while they obtained a birth certificate from
both Hong Kong and the consulate, they had to return to their home country.
It's challenging to stay in Hong Kong, especially when considering who will
care for the child while the mother works."%®

Non-refoulement claimants are eligible for very basic support for housing and
food, including allowances for children. Monthly, this amounts to HK$1,200
per adult or child for food, and HK$1,500 per adult and HK$750 per child for
rent (plus utility allowances). These amounts are inadequate. A social worker
with the Center for Refugees emphasized the stark reality for refugees in a
2022 news article:

"Some parents who choose to abide by the law [prohibiting them from
working] have made the difficult decision to ration their baby's meals and
sell their milk powder to make ends meet. The government subsidies simply
aren't enough."®’

Unaccompanied asylum-seeking children are housed at International
Social Services Hong Kong's Anthony Lawrence International Refuge for
Newcomers."® The Leitner Center could not obtain information about the
conditions at this facility.’®

People seeking protection in Hong Kong, including children, can usually
access free basic health care, but they struggle to access advanced
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treatment, such as surgery or brain scans. A spokesperson for the Hospital
Authority, which oversees public health institutions in Hong Kong, was
quoted in the South China Morning Post in October 2023, stating that non-
refoulement claimants (presumably including children) will only be provided
free medical treatment in public hospitals in emergencies.®

Barriers to education

CRC Article 28 obliges states to make primary education compulsory and
freely available to all, to promote various forms of secondary education and
make them accessible to all, and to make higher education "accessible to

all on the basis of capacity". Under Hong Kong law, children are required

to attend school from age 6 to 15 (or until they finish Form 3 of secondary
education).”’ The government has made some efforts to include ethnic
minority children in the education system."”2 However, these initiatives often
fail to reach marginalized migrant children, who are still largely excluded from
mainstream schools.”® The government's funding policies explicitly exclude
programs that support migrant children.”*

Even when they are able to attend school, these cohorts of migrant children
are often placed in institutions that fail to meet their language needs,
discriminate on religious or ethnic grounds, or alienate or exclude them.””®

If marginalized migrant children do well in school and want to continue to
higher education, unless they have extra support, this may be impossible due
to their immigration status, the costs, or because their language skills are
considered not good enough."”®

"The most direct and immediate issue affecting all migrant children,
particularly those from lower income families, is education. ... If their parents
aren't receiving services, then the children probably aren't either. ... [F]or
children whose parents lack economic means, the education system and
society at large often treat them as outsiders. This lack of inclusion and
support is a significant problem that needs addressing."””

Refugee children must get permission from the government to attend
public schools."® There can be delays during the process, for example, if
the Immigration Department has not confirmed how long a child will stay in
Hong Kong.'”® Schools are required to take a non-discriminatory approach
to admissions, but many schools refuse admission to asylum-seeking
children because they do not speak Cantonese fluently. Refugee children's
best chance of getting into a school is to try one of the schools designated
to receive additional funding to support ethnic minorities, especially one
that has higher language diversity among students. However, although the
government claims that these "designated" schools shield minority students
from the discrimination they may face at mainstream schools, there are
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concerns that attending these schools increases racial segregation.’ An
interviewee noted that due to various barriers, some migrant children are
unable to attend school, especially beyond year 8 or 9 (usually ages 12-14).'®

Although the government subsidizes educational expenses for non-
refoulement claimant children, this is done through reimbursement, rather
than advance payments. This approach compels families with limited cash to
borrow money to cover their children's education costs.’ Refugee Union, an
organization of refugees, raised concerns about this in 2021:

"The Education Bureau (EDB) disburses the education subsidy AFTER the
start of the academic year by transferring it to the SWD [Social Welfare
Deopartment] contractor (ISS) which sits on the cash and rarely makes

it available to refugee parents till December or January, and even later

in certain cases. ... The delayed disbursement by ISS causes unnecessary
financial stress on refugee parents who are pressured by school
administrators to purchase all the necessary material in August before the
start of the academic year in September."®3

Jason: overcoming educational hurdles

Jason arrived in Hong Kong from Vietnam with his family at age 12,
seeking international protection. It was two years before he was
accepted to attend secondary school. He was eligible for government
subsidies for school fees, uniforms, textbooks and transportation, but
these subsidies are paid several months after the start of the school
year. This meant his mother had to borrow money to cover the costs
and then seek reimbursement, which was very slow. Jason regularly
missed part of his school day every two weeks when he went with

his parents to report to the Immigration Department. Despite the
challenges he faced, Jason did very well in school. However, his future
remained uncertain due to his lack of legal status. He learned to plan his
life in two-week blocks around reporting to immigration authorities.'®*

Summary and recommendations

Marginalized migrant children in Hong Kong, including children of MDWs,
refugee children and detained migrant children, face a precarious existence.
The response of the Hong Kong Government to the issues faced by these
children is inadequate.

Most refugee children lack any legal status and live in poverty and instability
for protracted periods. They are often unable to access an appropriate
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education and face significant societal discrimination. Some are separated
from their parents and subject to immigration detention. Similarly, children of
MDWs frequently endure prolonged separation from their parents due to the
existing legal framework for MDWs. For those children who do reside in Hong
Kong, there are various challenges.

To address these issues, Hong Kong must implement policies that end the
discrimination faced by marginalized migrant children and ensure they can
escape their legal limbo and access an adequate education, health care,
standard of living, and other rights. We recommend that the Government
introduce measures that ensure compliance with the Convention on the
Rights of the Child and other international law in Hong Kong. This should
particularly focus on the rights of children of migrant backgrounds, including
through:

1. Requiring government officials to take children's best interest as a
primary consideration in all decisions and actions relating to children.

2. Ensuring no child is subject to immigration detention or other punitive
actions or conditions for reasons relating to their own or a parent's status.

3. Guaranteeing access to adequate food, housing, and other essentials for
all children.

4. Ensuring the education system meets the needs of children of migrant
backgrounds, addressing financial barriers, language, trauma, and other
relevant factors.

5. Granting residence permits to refugee children as well as children of
MDWs, which provide stability and access to adequate support and
essential services.
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VIl. CONCLUSION
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It is telling that a report on human rights issues in Hong Kong was hindered
by the ongoing repression of civil society and individual rights in the city.

If the climate of fear that hangs like a dark cloud over the islands of Hong
Kong were not there, more advocates on these issues would undoubtedly
be willing to speak out, and our job would have been much more
straightforward. The Hong Kong Government needs to eliminate the laws,
policies and practices that have caused people to silence themselves, and
it also needs to be more transparent on these critical issues so they can be
understood in depth.

Marginalized migrants in Hong Kong live a harsh reality. They are among the
people most vulnerable to human rights abuses in Hong Kong. They face
not only the broader issues affecting Hong Kong, such as the erosion of civil
liberties and human rights abuses, but also systemic challenges like poverty,
homelessness, and limited access to justice and health care services.
Compounding their issues is an unfair legal system that does not comply
with international standards and instead contributes to discrimination and
exploitation.

Migrant domestic workers are critical to Hong Kong's economy. The city's
professionals rely on these poorly paid staff to raise their children, care for
their aging parents, cook their food, and clean their homes, enabling them
to work full-time on Hong Kong's substantial salaries. Despite their essential
role, migrant domestic workers are overworked, abused, exploited, and in
some cases, denied their fundamental human rights. Fixing this injustice

is crucial, especially as Hong Kong's aging population ushers in a growing
demand for domestic workers.

Escaping persecution and violence, asylum seekers and refugees face a
hostile environment in Hong Kong where their existence is marred by deeply
flawed legal frameworks, substandard living conditions, health care barriers,
employment restrictions, and a high risk of detention and forced return. In
the rare event the system recognizes the threats they left behind as genuine
and stops their removal, they remain "illegal immigrants" up until the day
they are resettled to another country — a process that can take years.

Many of these asylum seekers and refugees will have passed through
immigration detention during their time in Hong Kong. This system allows
for prolonged, indefinite confinement in poor, often prison-like conditions
where no independent body oversees the facilities. Detainees, including
children, are usually unable to challenge their incarceration.

Meanwhile, marginalized migrant children in Hong Kong are not protected

or supported in line with the Convention on the Rights of the Child. Many of
these children do not have full access to an appropriate education. Children
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of MDWs are frequently separated from their parents due to the restrictions
on visas and their working conditions. Refugee children are not granted any
protective status nor provided adequate support or advanced health care,
and some are even detained in a facility that holds juvenile criminal offenders.
Their parents are generally prohibited from working, leaving families with
children living in poverty for extended periods or facing separation if parents
are detained for illegally working to provide for their families.

Despite these challenges, there is hope for the future. What is broken can

be fixed. Advocacy for democracy, fair working conditions, and respect

for human rights must continue. There are many actions the Hong Kong
Government can take to improve conditions for marginalized migrants.
Stronger protection for migrant domestic workers. Extending the Refugee
Convention to Hong Kong and ensuring it is applied consistently with
international standards. Using immigration detention only when it is essential
and with conditions that meet international standards. Ensuring marginalized
migrant children have appropriate legal status, adequate support, can access
a proper education, and receive all needed health care. These improvements
would benefit society as a whole, allowing the most marginalized to live in
dignity and achieve their full potential and, in many cases, drive innovation
and contribute to economic growth.
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