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The excessive and arbitrary use of pretrial 
detention in Bolivia and worldwide is a grave hu-
man rights violation with serious and lasting con-
sequences not only for detained individuals, but 
for their families, communities, and the State.4 On 
any given day, approximately three million people 
worldwide are in prison awaiting trial, and during 
the course of an average year, ten million people 
are admitted into pretrial detention.5 Out of the 
worldwide incarcerated population, one out of ev-
ery three people in detention is awaiting trial and 
has not been found guilty of a crime.6

In Bolivia, of the 11,516 persons deprived of 
liberty throughout the country as of December 
2011,7 9,626, or 84% percent of these prisoners, 
have not been sentenced.8 This number has in-
creased in recent years, almost tripling between 
2001 and 2011 from 3,747 to 9,626.9 At the same 
time, the number of sentenced prisoners has re-
mained relatively constant at approximately 2,000 
persons per year.10 In Bolivia, as in other countries, 
many of these individuals spend months and even 
years imprisoned, without being tried or convict-
ed, much less sentenced.

Despite national and international human 
rights legal protections that ensure fair trial rights, 
pretrial detention is ordered excessively and arbi-
trarily both in Bolivia and worldwide. The Direc-
tor of the United Nations Latin American Institute 
for the Prevention of Crime and the Treatment of 
Offenders (ILANUD) has classified the practice as 
“prison genocide.”11 The Inter-American Commis-
sion on Human Rights, at the conclusion of the 
147th Period of Sessions in March 2013, made the 
powerful statement that “the excessive use of pre-
trial detention is contrary to the very essence of 

democratic rule of law.”12

International human rights law contains ex-
tensive protections for individuals who are brought 
into the criminal justice system, including the right 
to the following: due process, the presumption of 
innocence, liberty, protection against arbitrary or 
unlawful detention, presumption of release pend-
ing trial, the assistance of competent and effective 
legal counsel, and trial within a reasonable time or 
release pending trial.

Similarly, Bolivian law, through both its Con-
stitution and its Criminal Procedure Code (the 
“CPC”), contains human rights protections that 
relate to pretrial detention. Both the Constitution 
and the CPC guarantee the right to freedom and 
articulate the narrow circumstances under which 
personal liberty can be restricted, as well as the 
purpose that such restrictions should serve. This 
right of liberty is protected through a presumption 
of innocence. Until it is proven that an individual 
has violated the rule of law through due process, 
that individual must be treated as innocent and 
must therefore be accorded all the rights granted 
to an innocent person.

As this Report describes, these rights are 
routinely violated in the Bolivian criminal justice 
system: Individuals are detained in contravention 
of the law and not only are they detained illegally, 
they are then held in pretrial detention beyond the 
legal time limits. Judges forgo their independence 
by allowing citizen security concerns to influence 
their decisions to impose pretrial detention. Given 
the gross insufficiency of human resources, partic-
ularly the dearth of public defense attorneys, most 
accused individuals never see a lawyer and lack 
even basic information about their rights. They 

INTRODUCTION

“The incarcerated are basically abandoned.”1 
 - Ramiro Llanos, Director General, Bolivian Prison System, La Paz
 
“We’re dealing with people deprived of liberty; it’s one of the last problems in terms of priorities 
for the government. There isn’t attention to it…”2 
	 -	Ramiro	Leonardo	Iquise	Pally,	Office	of	the	Ombudsman,	La	Paz

“Pretrial	detention	is	not	always	wrong;	it	can	be	necessary	to	prevent	the	flight	of	a	criminal	
suspect and/or illegal tampering with evidence or the process itself. Pretrial detention is legal 
if	it	meets	carefully	defined	conditions	in	human	rights	law,	particularly	the	right	to	liberty	and	
security of the person, and the principle of presumption of innocence.”3
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are thus effectively denied a meaningful defense. 
Widespread corruption, including bribery, also 
impacts pretrial detention decisions. The problem 
disproportionately affects the poor, both in terms 
of the likelihood that they will be placed in pretrial 
detention and the consequences they face upon re-
lease, as they sink even more deeply into poverty. 

This Report represents the culmination of a 
yearlong interdisciplinary project undertaken by 
the Leitner Center for International Law and Jus-
tice at Fordham Law School. A delegation from 
Fordham visited Bolivia in May 2012 to conduct 
research and interviews. The Fordham delegation 
was led by the 2011–12 Crowley Fellow in Interna-
tional Human Rights, Aya Fujimura-Fanselow. The 
delegation included Fordham Law School Profes-
sor James Kainen, Leitner Center Executive Direc-
tor Elisabeth Wickeri, Fellow Daniel McLaughlin, 
and eight second-year law students: Zohra Ahmed, 
Jennifer Chiang, Gerald Dickinson, Stephanie Di-
Fazio, Zachary Hudson, Leila Mokhtarzadeh, Jon-
athan Park, and Jeffrey Severson. Members of 
the Fordham delegation also returned to Bolivia 
in January 2013 to carry out follow-up research 
and interviews as well as to conduct advocacy and 
present findings. 

Prior to conducting field work in Bolivia, the 
delegation participated in an intense program of 
study throughout the academic year, including a 
seminar led by Ms. Fujimura-Fanselow and Ms. 
Wickeri focusing on the intersection of pretrial 
detention and human rights in Bolivia. During the 

visit to Bolivia, the delegation conducted individ-
ual and group interviews with individuals in pre-
trial detention, nongovernmental organizations, 
lawyers, members of the judiciary, academics, do-
nor agencies, members of the government, and the 
United Nations. Members of the Crowley delega-
tion traveled to nine cities in the departments (or 
administrative regions) of Beni, Chuquisaca, Coch-
abamba, La Paz, Potosí and Santa Cruz.

This Report presents the findings of this re-
search effort. Part I sets out the legal framework 
governing pretrial detention in Bolivia, including 
an analysis of the transition that Bolivia under-
went from an inquisitorial to an adversarial sys-
tem of law, and considering the legal reforms that 
resulted in the current law which governs the 
practice of pretrial detention. Part II then explores 
the immense gap between law and practice with 
respect to pretrial detention and the numerous vi-
olations that result from this gap. Part III examines 
the impact of citizen security concerns on judicial 
decisions to order pretrial detention. Part IV dis-
cusses the human resource limitations that affect 
pretrial detention, as well as the disproportionate 
impact of pretrial decisions and the particularly 
severe effect of pretrial detention on the poor as 
well as the role of corruption. The Report then con-
cludes with a series of recommendations aimed at 
ensuring that pretrial detention is applied in a way 
that conforms with both Bolivian and internation-
al human rights protections.

Individuals are detained in contravention of the law and not only 
are they detained illegally, they are then held in pretrial detention 
beyond the legal time limits. Judges forgo their independence by 
allowing citizen security concerns to influence their decisions to 
impose pretrial detention. Given the gross insufficiency of human 
resources, particularly the dearth of public defense attorneys, most 
accused individuals never see a lawyer and lack even basic infor-
mation about their rights. They are thus effectively denied a mean-
ingful defense. Widespread corruption, including bribery, also im-
pacts pretrial detention decisions. The problem disproportionately 
affects the poor, both in terms of the likelihood that they will be 
placed in pretrial detention and the consequences they face upon 
release, as they sink even more deeply into poverty.
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In May 2012 and January 2013, the Crowley teams conducted wide-ranging interviews with various stakeholders 
and experts in the departments of Beni, Chuquisaca, Cochabamba, La Paz, Potosí and Santa Cruz. Meetings 
were held with individuals in pretrial detention, nongovernmental and intergovernmental organizations, lawyers, 
members of the judiciary, academics, donor agencies, and members of the government, whose expertise informed 
a broader understanding of pretrial detention in Bolivia.
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A sign at the entrance to Mocoví Prison, in Trinidad City, the capital of the state of 
Beni in the north of Bolivia, reads “We cannot feed ourselves with 6.60 Bolivianos. 
We are human, just like you. With this amount, we eat miserably.” The reference 
to 6.60 Bolivianos (just under US$1) is the daily allowance that the State is 
obligated to provide to prisoners for them to purchase basic goods, including 
food, while they are imprisoned (the current daily allowance is approximately 8 
Bolivianos, or US $1.14).



8   |  ARBITRARY AND EXCESSIVE PRETRIAL DETENTION IN BOLIVIA

The Leitner Center benefited from the con-
tributions and assistance of many individuals and 
organizations in Bolivia and the United States to 
whom we are deeply indebted. We would like to 
express our deep gratitude to all of them.

Several individuals and NGOs graciously fa-
cilitated our work in Bolivia. In particular, we are 
grateful to Yerko Ilijic Crosa for being a steadfast, 
enthusiastic and committed partner throughout 
the duration of the project and for his humor. We 
are also grateful to Ramiro Orías Arredondo and 
Susana Saavedra Badani at Fundación Construir 
for their partnership and for generously opening 
up their offices to us during our visits as well as 
for organizing a roundtable discussion during the 
Crowley delegation’s follow-up trip which provid-
ed us with the opportunity to share and obtain 
valuable feedback on our work. We thank Pasto-
ral Penitenciaria in cities throughout Bolivia for 
meeting with us and especially for facilitating our 
access to and interviews with prisoners. We thank 
“Training and Citizen Rights” (“CDC”) and especial-
ly Vladimir Nilo Medina Choque for accompany-
ing us on our visit to San Pedro Prison in La Paz.

We are grateful to the Global Campaign for 
Pretrial Justice at the Open Society Justice Ini-
tiative, Open Society Foundations for providing 
inspiration for this project through a conference 
with civil society leaders and experts in the field 
of pretrial justice from throughout Latin America 
that the author attended (Encuentro Latinoamer-
icano sobre Justicia Previa al Juicio) [Latin Amer-
ican Meeting on Pretrial Justice] held in Novem-
ber-December 2011 in Cocoyoc, Morelos, Mexico). 
Additionally, the authors are grateful to Denise 
Tomasini-Joshi and Ina Zoon for their continued 

support and advice as well as Rob Varenik and 
Martin Schönteich who shared their expertise in 
the Crowley Seminar.

We also thank Alain Nuñez Rojas both for 
sharing valuable information and for generously 
taking it upon himself to organize a series of meet-
ings in Santa Cruz that proved invaluable. We also 
thank Arturo Yáñez Cortez and Silvia Salame Far-
jat, Vice-President and President of the Illustrious 
Bar Association of Chuquisaca, for inviting us to 
present our initial findings at the Bar Association. 
We thank Enrique MacLean Oruro for providing 
valuable introductions and for his continued assis-
tance with legal and other questions, Boris Wilson 
Arias Lopez for being our legal “guru” and Ramiro 
Llanos, Director General of the Prison System.

We thank interpreters Noah Friedman-Ru-
dovsky, Nicki Greenlee, Sara Shahriari and Alex 
St.-Louis for their excellent and dedicated interpre-
tation services and for the interest that they took 
in our work and Adrian Althoff and Susana Me-
dina Day for their translation of key materials and 
documents.

We would also like to thank the numerous 
other NGO representatives, lawyers,  judges, schol-
ars, and others who took the time to meet with us, 
and especially those who we continued to work 
with during our follow-up trip to Bolivia. 

Finally, and most importantly, we thank the 
detainees who we met in prisons throughout Bo-
livia for trusting us enough to share their experi-
ences and insights. We genuinely hope that this re-
port will contribute to efforts to ensure increased 
respect for human rights and reduce the arbitrary 
and excessive use of pretrial detention in Bolivia.

ACKNOWLEDGEMENTS



LEITNER CENTER   |   9

Bolivian law includes numerous protections 
for individuals who are arrested, detained, or 
charged with a crime.13 Many of these protections 
were codified when Bolivia undertook the 
fundamental transition from the inquisitorial 
to adversarial system of law.14 This section 
will provide an overview of that transition 
and demonstrate that failure on the part of the 
government to adequately institute key elements 
of the adversarial system, as well as the fact 
that judges, prosecutors, and defense attorneys 
continue to retain vestiges of the inquisitorial 
system in their practices, has meant that the 
transition remains incomplete. Additionally, as this 
transformation took place, public dissatisfaction 
with what was perceived to be a system that was 
overly sympathetic to the defendant resulted 
in subsequent backsliding and led to additional 
changes in the law. The result, which will be 
discussed in Part II, contributes to the overuse and 
increased time lengths of pretrial detention.

A. Legal Background and 
Transition: Inquisitorial to 
Adversarial System

1. CRIMINAL PROCEEDINGS UNDER THE 
INQUISITORIAL SYSTEM

Bolivia’s legal protections in the area of crim-
inal justice have only a thirty-year history. After 
Bolivia’s institutionalization of democracy in 1982, 
the State still faced challenges in the administra-
tion of criminal justice.15 While other democratic 
institutions were rebuilt,16 the judiciary continued 
to operate under the authoritarian “Banzer Codes,”17 
a holdover from the military period that prioritized 
public order during previous military regimes.18

The criminal justice system in place at the 
time was based on the inquisitorial model19 and 
was characterized by excessive formalism, the 
concentration of power in the judge, and lengthy 
proceedings.

In Bolivia, these qualities resulted in both ma-
jor procedural delays and violations of defendants’ 

rights. Judges were responsible for most procedur-
al aspects of the process, including investigation, 
the gathering of evidence, and sentencing. Exces-
sive caseloads resulted in numerous delays, in-
cluding the postponement of hearings and delays 
in issuing final decisions. Delays were compound-
ed by the general absence of time limits and dead-
lines in criminal proceedings.

Criminal prosecutions were based largely on 
confessions made by the accused and written re-
cords prepared by the parties.20 It was not uncom-
mon for confessions to be extracted through the 
use of torture.21 Defendants were left vulnerable 
because defense lawyers had such a limited role to 
play in the case and there was minimal, if any, con-
tact between defense attorneys and defendants.22 
The defense attorney could only issue a written re-
sponse to alleged facts and defendants frequently 
had no opportunity to view the record. Thus, de-
fendants remained unaware of the record against 
them.23 If a conviction resulted, the only avenue 
for appeal was to request revision of a particular 
precautionary measure (such as pretrial detention) 
through habeas corpus.24

Also under the inquisitorial system, people 
accused of criminal offenses were put into pre-
trial detention as a rule so that pretrial detention 
served, in effect, as an anticipated sentence.25 Indi-
viduals with scarce economic resources and those 
who lacked political power were particularly vul-
nerable.26 Often, detainees were held for longer 
periods than their sentences would have been had 
they been convicted and sentenced.27

As efforts to combat the manufacture, trans-
port, and sale of drugs increased, so too did the 
number of individuals brought into the criminal 
justice system, and by extension, the number of 
people in pretrial detention.28 In particular, the 
implementation of “Law 1008” (the Law on the Re-
gime Applicable to Coca and Controlled Substanc-
es) contributed to an increased number of people 
in pretrial detention, given that pretrial detention 
was effectively mandatory for anyone arrested on 
this basis.29

I. BACKGROUND: THE LEGAL FRAMEWORK AND 
BOLIVIA’S TRANSITION FROM THE INQUISITORIAL 
SYSTEM TO THE ADVERSARIAL SYSTEM
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2. TRANSITIONING TO THE ADVERSARIAL 
SYSTEM: LAW 1970

A 1992 study by the United Nations Latin 
American Institute for the Prevention of Crime and 
the Treatment of Offenders (ILANUD), provided an 
important impetus to the beginnings of reform.30 
The report revealed several key flaws of Bolivia’s 
criminal justice system including delays in the jus-
tice system; violation of the principle of prompt 
and timely justice; lack of compliance with con-
stitutional guarantees; corruption; discrimination 
against disadvantaged sectors of society, including 
financial barriers that prevented access to justice 
for those without resources; weaknesses among 
judicial operators; and political interference that 
violated the principle of judicial independence.31

It was in the context of these findings that 
efforts towards a criminal reform process started. 
This process was also driven by the fact that by 
1995, eighty percent of the incarcerated population 
of Bolivia was made up pretrial detainees, a figure 
that generated intense criticism.32 On March 25, 
1999, Bolivia enacted Law No. 1970 (“Law 1970”).33 
Soon after, the Law of “Jubilee 2000,” a criminal 
pardons law, was enacted.34 In combination, by 
2001, these laws reduced the percentage of pretri-
al detainees within the incarcerated population to 
sixty-seven percent.35

Law 1970 created an adversarial system of 
justice, characterized by orality, the guarantee of 
rights and the principles of openness, immediacy, 
and the speedy and economic processing of cases, 
as well as the application of pretrial detention as an 
exceptional measure.36 Together with new consti-
tutional guarantees ensuring due process, the new 
system was designed to treat accused persons as 
subjects with rights.37 Among the many new ele-
ments of the system were time limits at different 
stages of the criminal justice process;38 expanded 
public participation through citizen judges;39 del-
egation of criminal justice duties among different 
institutions;40 greater participation of victims in 
the criminal justice process;41 greater respect for 
cultural diversity42 as well as a separate system to 
process cases involving indigenous persons;43 and 
simplification of the process including alternatives 
to trial.44

Most significantly, reforms affecting pretrial 
detention were a core component of the new sys-
tem: pretrial detention was to be an exceptional 
measure to be applied proportionately.45 In cases of 
doubt, the measure most favorable to the accused 

was to be adopted.46 Significantly, pretrial deten-
tion was to be imposed only when tied to one of 
two procedural purposes, namely ensuring the 
discovery of the truth and preventing the accused 
from fleeing or from obstructing the investiga-
tion.47 Finally, limits were placed on the total dura-
tion of pretrial detention.48

When Law 1970 was first implemented, the 
reforms seemed at least partially successful with 
respect to their intended outcome:

[P]retrial detention became the ex-
ception. This helped take a load off the 
penitentiary system. There was great 
expectation on the part of society that 
there would be no justice delays, there 
would be access and fast due process, 
and that there would be equality within 
the system. In a sense, they were advo-
cates of the accusatorial system.49

This positive response and optimism, how-
ever, was short-lived and soon thereafter, “society 
liked it on paper only.”50 One result of the oral and 
public hearings, a central element of the adversar-
ial system, was that society became more aware of 
the workings of the judiciary51 and, in turn, more 
critical of a perceived “benefit to the accused more 
than the victims.”52 The popular perception was 
that “crime rates increased after the reform of the 
criminal procedure code,” and people began to ask 
why judges and prosecutors were not fighting 
crime.53 The opinion spread that there was a caus-
al relationship between the rights afforded in the 
new CPC and the increase in crime rates, despite 
the fact that empirical data did not support this.54

Prosecutors and judges complained that the 
new regulations included too many requirements 
for imposing pretrial detention,55 and the time 
limits were viewed as being too generous to de-
fendants,56 thus privileging them over victims.57 
Although the new Code also set up “important 
victim defense programs,” prosecutors did not pro-
mote them58 resulting in the general view that the 
system did not do enough for victims.59 These early 
critiques of the system contributed to later efforts 
to be “very tough on defendants.”60

3. RESPONDING TO POPULAR DEMANDS: 
LAW 2494 AND LAW 007

The widespread belief that there was a causal 
relationship between increased rights for defen-
dants and a criminal reform process that was too 
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“complacent” towards the accused and the growth 
of crime contributed to citizen insecurity and led 
the pendulum to swing strongly in the opposite di-
rection.61 Other more deeply structural factors that 
contributed to crime were ignored in the public de-
bate. Instead, these citizen security concerns were 
one factor that led to the passage of the National 
System of Citizen Security Law No. 2494 of August 
4, 200362 which introduced significant changes 
with respect to the application of precautionary 
measures, including pretrial detention.63 

Under this law, judges were given broader 
discretionary powers to determine flight risk and 
obstruction of process, which consequently wid-
ened discretion in imposing pretrial detention.64 

Particularly problematic for due process pro-
tections was the incorporation of recidivism as 
grounds for the application of pretrial detention. 

Unlike the two limited purposes established in 
Law 1970 of 1999, recidivism is not related to pro-
cess and is thus inconsistent with the purpose that 
pretrial detention is intended to serve.65

Additional changes were made with the Law 
of Modifications to the Normative Criminal Legal 
System, No. 007 (“Law 007”) of May 18, 2010.66 The 
enactment of Law 007 was partially the result of dis-
satisfaction with the criminal justice system, as “[c]
rime rates didn’t decrease and so society asked the 
legislature to give more reforms.”67 Law 007 makes it 
easier to impose pretrial detention, and harder to be 
released,68 and reduces defendants’ rights.69

Law 007 incorporates the addition of re-
cidivism, as established in Law 2494, as an inde-
pendent ground upon which pretrial detention 
can be ordered.70 Also based on Law 2494, Law 
007 includes additional circumstances, including 

During the Crowley delegation’s follow-up trip to Bolivia in January 2013, during which they presented their 
findings and conducted advocacy efforts, Aya Fujimura-Fanselow discusses the pretrial detention project with a 
radio announcer from Radio Loyola Fides in Sucre, for a national broadcast.
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catch-all provisions, for determination of both 
flight risk and risk of obstruction, greatly expand-
ing the possibility to impose pretrial detention. 71

Several other key changes shift the weight of 
the decision-making process in favor of increased 
use of pretrial detention. For example, the role of 
the victim is expanded in criminal proceedings,72 
with a specific right to request the imposition of 
pretrial detention even where the victim is not a 
complainant.73 Further, judges are empowered to 
impose pretrial detention, even if it isn’t request-
ed.74 Pretrial detention is easier to order through 
a procedure designed specifically for cases com-
mitted in flagrante delicto, but the language of the 
Code lacks clarity as to when this procedure should 
be applied.75 Finally, very significantly, the limits 
on the length of time for which pretrial detention 
can be ordered have increased significantly.76

4. ASSESSMENT OF THE REFORMS
The fundamental legal shift from an inquisi-

torial to adversarial system was intended to impact 
the entire criminal justice system and radically 
transform the roles of actors in the system. How-
ever, the transition was incomplete in many ways. 
For example, while the laws changed, the mental-
ity of actors within the system did not change ac-
cordingly.77 Even as foundational a principle as the 
presumption of innocence was not fully adopted, 
as reflected in the fact that “many authorities . . . 
still have an inquisitorial mentality.”78 This “in-
quisitorial mentality” affects individuals’ behavior 
and, as a result, impacts those who move through 
the criminal justice system.79

Similarly, society has not fully understood or 
accepted the adversarial system. Part of the rea-
son for this stems from the perception that the ad-
versarial system is overly protective of the rights 
of the accused and of defendants and, as a conse-
quence, that it fails to sufficiently protect society.80 
The view that the system will either protect the 
rights of the accused or society persists. One judge 
summarized the challenge by noting that “adapt-
ing to the new system is difficult because it is hard 
to sell to the people. People think criminals are be-
ing let out of prison easily. People also think there 
is no security in the cities and that there are a lot 
more criminals living among them.”81

This popular sentiment, played out in the 
media and public discourse,  has had a direct effect 
on pretrial detention rates.82 Although reducing 
pretrial detention rates and, relatedly, minimizing 

delays in the justice system and thus reducing 
crime through the timely resolution of cases 
were motivating factors behind the reforms, the 
system in fact “readily allows people to be placed 
in pretrial detention.”83 As a result, the number 
of detainees has increased and led to further 
congestion and delays.84

On the one hand, the fact that pretrial deten-
tion has not decreased is at least partially attrib-
utable to the failure to fully implement elements 
of the adversarial system. For example, delays 
during various stages of the criminal justice pro-
cess result in longer periods of pretrial detention, 
beyond the legal limit of three years.85 In addition, 
challenges in the relationship between the prose-
cutor’s office and the police accompanied the shift 
and impede their work.86 And finally, continued 
prominence is given to written materials despite 
the fact that orality is a primary component of the 
new system.87

However, there are other factors to which 
high pretrial detention rates and, relatedly, prob-
lems in the criminal justice system, can be at-
tributed. As one lawyer put it, “The problem is 
much larger than the shift from inquisitorial to 
accusatorial.”88 Other factors, including the role 
of the media, lack of societal trust in the system, 
and lack of judicial independence, must not be 
overlooked.89 Moreover, the structural and insti-
tutional changes that should have accompanied 
the transition were not enacted.90 Similarly, train-
ings for actors in the criminal justice system were 
neither comprehensive nor sustained over a long 
enough period of time.91

B. Current Legal Framework: 
Bolivia’s Domestic and 
International Obligations 

Despite the reality of Bolivia’s arbitrary and 
excessive use of pretrial detention highlighted in 
later sections,92 on paper, Bolivia’s laws contain 
numerous protections for accused individuals. 
In addition, Bolivia is a party to all of the core in-
ternational human rights treaties,93 as well as the 
binding American Convention on Human Rights.94

Moreover, Bolivia’s Constitution must be in-
terpreted in light of international obligations,95 and 
criminal legislation also makes reference to interna-
tional standards.96 As a consequence, international 
protections—at the stages of arrest, detention, trial, 
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and after trial—form a core component of the rights 
afforded to criminal defendants. This section will 
provide an overview of Bolivia’s international ob-
ligations and review existing domestic protections 
with respect to pretrial detention.

1. OVERVIEW: FUNDAMENTAL PROTECTIONS 
FOR CRIMINALLY ACCUSED PERSONS

The Bolivian Criminal Procedure Code (“the 
CPC”) and the Constitution are the primary domes-
tic laws addressing pretrial detention and related 
rights. The CPC and the Constitution establish the 
basic principles of the legal process.97 Both docu-
ments also establish fundamental legal protections 
for criminal defendants including the right to an 
impartial and independent judge,98 the right to due 
process,99 and in particular, the presumption of in-
nocence which entails that the burden of proof lies 
with the accuser.100 The Constitution further states 
that when there is any doubt in the application of 
a norm, the interpretation that favors the accused 
must govern any decision. 101

The key international provisions establish-
ing these fundamental protections are Article 10 
of the Universal Declaration of Human Rights 
(“UDHR”) and Article 14(1) of the International 
Covenant on Civil and Political Rights (“ICCPR”).102 
ICCPR Article 14(1) provides a standard for a “fair 
and public hearing by a competent, independent 
and impartial tribunal established by law . . . ,”103 
as well as minimum guarantees104 and the pre-
sumption of innocence.105 These standards, bind-
ing on the Bolivian State and Bolivian judges, are 
supplemented by numerous international princi-
ples and declarations.106

The notion of judicial independence is espe-
cially important in Bolivia because of the dramatic 
change that Bolivia underwent during its transi-
tion from the inquisitorial to the adversarial sys-
tem. Indeed, one non-binding set of principles on 
judicial independence, the Bangalore Principles 
of Judicial Conduct (“Bangalore Principles”), had 
been an inspiration for the drafting of Bolivia’s 
own CPC.107 Notwithstanding public opinion about 

Daniel McLaughlin, Jeffrey Severson, Jennifer Chiang and Stephanie DiFazio meet with Nelma Teresa Tito Arau-
jo, President of the Second Criminal Court, Department of Justice, in Potosí.
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the role of judges to provide security against per-
ceived criminal threats, judges in the new system 
are called upon to be impartial arbiters.108 The com-
mentary to the Bangalore Principles highlights this 
potential tension, noting that:

A case may excite public contro-
versy with extensive media publicity, 
and the judge may find himself or her-
self in what may be described as the 
eye of the storm. Sometimes the weight 
of the publicity may tend considerably 
towards one desired result. However, in 
the exercise of the judicial function, the 
judge must be immune from the effects 
of such publicity. A judge must have no 
regard for whether the laws to be ap-
plied, or the litigants before the court, 
are popular or unpopular with the 
public, the media, government officials, 
or the judge’s own friends or family. A 
judge must not be swayed by partisan 
interests, public clamour, or fear of crit-
icism. Judicial independence encom-
passes independence from all forms of 
outside influence.109

A report issued by the Inter-American 

Commission on Human Rights (“IACHR”) on Citizen 
Security and Human Rights highlights the fragility 
of weighing this tension in favor of impartiality 
and notes how the scale often tips the other way in 
Latin America.110

2. LIBERTY AND DETENTION
At the core of international human rights 

law is the right to liberty and security of person 
and protection against arbitrary arrest and de-
tention.111 Consequently, detentions can only be 
carried out by competent officials112 and in ac-
cordance with the law.113 The role of the judge is 
again paramount in assessing the lawfulness of 
detention.114 Although international law provides 
for a range of situations under which a person can 
be detained before trial, the imposition of pretri-
al detention as a general rule is prohibited, and 
is incompatible with the right to liberty and the 
right to be presumed innocent.115 Pretrial deten-
tion must be an exceptional measure and used as a 
“means of last resort.”116

Bolivian law explicitly incorporates these 
standards. The Constitution protects against de-
tention without legal foundation,117 and the CPC 
requires that pretrial detention be applied as an 
exceptional measure, stating that “if there is any 

A prison guard looks out over Riberalta Carceleta in the city of Riberalta in the state of Beni.
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doubt as to the application of a precautionary mea-
sure or other provisions to restrict the defendant’s 
rights or powers, that which is most favorable to 
the defendant shall be honored.”118

Both the Constitution and the CPC protect 
the right to liberty and clearly articulate the nar-
row circumstances under which this right can be 
restricted. These circumstances relate to serving 
process related purposes and ensuring that the 
case progress through the system.119 Pretrial de-
tention can be imposed “when it is essential to en-
sure the discovery of the truth, the development 
of the process and the application of the law.”120 

Furthermore, restrictions on personal liberty can 
only be imposed “for as long as they need to be 
applied,”121 and pretrial detainees must be “treated 
as innocent individuals” and held in spaces phys-
ically separated from convicted prisoners122 in a 
manner that minimizes the harm to the detained 
person.123 The reason for this separation originates 
in the justification for pretrial detention, which is 
to serve procedural, as opposed to punitive purpos-
es; given that pretrial detainees have, by definition, 
not yet been tried, any type of punitive treatment 
would violate their due process rights.124 The Bo-
livian government is responsible for the conditions 
under which detainees are held and for regularly 
monitoring and enforcing baseline standards.125

More specifically, pretrial restrictions on lib-
erty are permissible under international law in 
limited circumstances.126 Similarly, CPC Article 233 
delineates the circumstances under which a judge 
may order pretrial detention: when there are “ele-
ments of sufficient conviction” with respect to the 
commission of the offense by the defendant in com-
bination with “elements of sufficient conviction” 
that the defendant will “not submit to the proce-
dure or shall obstruct the discovery of the truth.”127

The law establishes the range of factors that 
a judge can evaluate to determine flight risk, in-
cluding the following catch-all provision: “Any 
other duly qualified circumstance that allows for 
the reasonable assumption that the defendant is at 
risk of flight.”128 The factors that a judge can eval-
uate to determine the risk of obstruction contain 
a similar provision: “Any other duly qualified cir-
cumstance that allows for the reasonable assump-
tion that the defendant shall directly or indirectly 
obstruct the discovery of the truth.”129 Judges are 
also permitted to impose pretrial detention in cas-
es of recidivism,130 and the law provides the judge 
with flexibility to apply measures “more severe 

than those requested,” by the prosecutor, includ-
ing pretrial detention.131

In amendments made to the CPC in 2010, a 
new procedure is established for crimes that were 
committed in flagrante delicto.132 If the case is ac-
cepted as one of flagrante delicto, the prosecutor 
can request pretrial detention even if only one of 
the two conditions set forth as preconditions for 
requesting pretrial detention are met: either “el-
ements of sufficient conviction to hold that the 
defendant is, with probability, the author of, or a 
participant in an offense” or “elements of sufficient 
conviction to hold that the defendant shall not sub-
mit to the procedure or shall obstruct the discov-
ery of the truth.”133 Furthermore, in such cases, the 
examining judge must grant this request, as long as 
the case is not one for which pretrial detention is 
categorically inapplicable.134

3. RIGHT TO REASONABLE DURATION OF 
THE PROCESS

Bolivian law provides for clear timeframes 
with respect to the duration of the criminal justice 
process. These timeframes are rooted in interna-
tional law, which provides that “[a]nyone arrested 
or detained on a criminal charge shall be brought 
promptly before a judge or other officer authorized 
by law to exercise judicial power and shall be enti-
tled to trial within a reasonable time or to release.”135 

Arrestees are also entitled “[t]o be “tried 
without undue delay,” although there is no pre-
cise time frame in these international standards.136 
Further, the necessity of ensuring timely access to 
process is heightened when individuals are held 
in pretrial detention. Domestic laws must there-
fore include strict time limits for the criminal pro-
cess to ensure that justice delayed does not result 
in justice denied.137

The Bolivian Constitution decrees the prin-
ciple of timely and prompt justice.138 Similarly, the 
CPC establishes set time limits restricting the total 
duration of the criminal justice process. Of partic-
ular relevance to pretrial detainees, the CPC estab-
lishes that the criminal justice process will have 
a maximum duration of three years,139 and that 
pretrial detention “shall cease” if eighteen months 
pass with no indictment, or thirty-six months pass 
with no sentence.140 Exceptions to these enumer-
ated limits include those cases where delays are 
“attributable to the defendant’s dilatory acts.”141 
However, the cessation of pretrial detention does 
not mean an end to the criminal justice process, as 
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alternative measures (such as house arrest) can be 
ordered at this stage.142 

The CPC also establishes time limits for the 
individual stages of the criminal justice process, 
from the preliminary investigation, which in-
volves both police and prosecutors143 to the pre-
paratory stage, when there is a maximum of six 
months from when the defendant is notified of 
the charge against him.144 However, extensions are 
granted under certain circumstances for both of 
these stages: in the case of the preliminary investi-
gation, there is an exception to the ninety-day limit 
in the case of “complex investigations,”145 while the 
preparatory stage can be extended up to eighteen 
months.146 In this same provision, the CPC also con-
tains a requirement of periodic reporting by the 
prosecutor to the judge every three months as well 
as measures that the judge must take when the 
prosecutor does not present an accusation or other 
final request within the legal time limits.147

Bolivian law further contains provisions that 
impose repercussions for officials who are respon-
sible for delays of justice. Officials are liable on dis-
ciplinary and criminal grounds if they are “negli-
gent” in ensuring that deadlines are met,148 and can 
be punished if found guilty of “malicious delay.”149 
In accordance with international law, Bolivian of-
ficials should regularly monitor and enforce these 
time limits.150

4. RIGHT TO DEFENSE
Equality between the prosecution and de-

fense is also guaranteed by the CPC and the Con-
stitution.151 Related to this concept, defendants 
have the right to a defense attorney provided by 
the State if they cannot afford one.152 This is partic-
ularly important given that without access to legal 
representation, individuals are more likely to “be 
detained for longer periods of time and, if facing 
trial, will be convicted.”153

The United Nations Principles and Guidelines 
on Access to Legal Aid in Criminal Justice Systems 
provide a baseline on what legal aid should com-
prise.154 Fundamentally, it must be “accessible, ef-
fective, sustainable and credible”155 and based on 
the rule of law.156 The Principles provide a specific 
guideline on “legal aid at the pretrial stage,” an indi-
cation of the importance of the availability of legal 
aid at this stage of the process.157

5. PROTECTIONS FOR VULNERABLE GROUPS
Legal protections for the accused are especially 

vital for vulnerable criminal defendants who are 
poor, come from rural areas, or belong to indigenous 
groups, which is the case for the majority of the 
accused in Bolivia’s criminal justice system.158 This 
is because socioeconomic factors and linguistic 
barriers limit the ability to obtain legal assistance, 
even where such assistance is available.159 

The relationship between poverty, exclusion, 
and detention has been identified at the interna-
tional level as a key priority for States to address in 
their criminal justice systems.160 International law 
demands that laws are applied in a non-discrimi-
natory manner,161 and the Bolivian Constitution 
mirrors that standard, even including “economic 
or social condition” as a prohibited ground of dis-
crimination.162 The UN Principles underscore the 
responsibility of States to ensure that all persons, 
particularly those living in rural or remote areas, 
are provided with legal aid,163 calling on States to 
“allocate the necessary human and financial re-
sources to the legal aid system.”164 Moreover, States 
are required to ensure that financial resources 
reach target populations, and not fall into the 
hands of corrupt officials.165 A 2011 UN report high-
lights the disempowerment of poor and excluded 
groups who come into contact with the State:

In every country, developed or 
developing, historical social divisions 
and power structures ensure that the 
poorest and most excluded are at a con-
stant disadvantage in their relations 
with State authorities. Asymmetries of 
power mean that persons living in pov-
erty are unable to claim rights or protest 
their violation. They may face obstacles 
in communicating with authorities ow-
ing to illiteracy, lack of information or 
language barriers, a situation which is 
particularly acute for migrants, indige-
nous peoples, ethnic minorities and per-
sons with disabilities. As a result, they 
are less likely to know and understand 
their rights and entitlements or to re-
port infringements and abuses.166 
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As discussed above, the Bolivian legal system 
establishes legal protections that restrict the use of 
pretrial detention. The Bolivian Constitution and 
the CPC guarantee the right to freedom and artic-
ulate the narrow circumstances under which per-
sonal liberty can be restricted. This right of liberty 
is protected through a presumption of innocence 
and, in criminal proceedings, precautionary mea-
sures should be applied as the exception. Until it 
is proven through due process of law that an indi-
vidual has violated the law, every individual must 
be treated as innocent and be guaranteed all the 
rights accorded an innocent person.

Despite these strong protections, individuals’ 
rights are routinely violated in the Bolivian crim-
inal justice system. As a result, pretrial detention 
is ordered when the legal requirements are not 
satisfied. There are multiple points throughout 
the criminal justice process when the interpreta-
tions that govern the process contradict the law, 
resulting in decisions that violate human rights 
guarantees. While the ways in which routine mis-
application of the law lead to rights violations will 
be demonstrated below, the statistics on pretrial 
detention alone—eighty-four percent of those in-
carcerated are pretrial detainees167—demonstrate 
that it is not applied as an exception.168

A. Violations in Decision to Order 
Pretrial Detention

1. MISAPPLICATION OF THE LAW STEMMING 
FROM MISINTERPRETATION

Actors in the criminal justice system misin-
terpret the law that forms the very basis for the 
decision as to whether to order pretrial detention. 
The CPC provision that lays out the circumstances 
under which pretrial detention can be applied does 
not include an “and” or an “or” between the two 
enumerated provisions.169 By not being explicit, the 
CPC lends itself to misinterpretation and resulting 
misapplication with respect to the most crucial ele-
ment of the law. A reading of the CPC begs the ques-
tion: can the judge order pretrial detention on the 
basis of the first provision alone—that is, evidence 
that the accused is the author of the offense—or is 
the judge required to also consider whether the ev-
idence suggests the defendant’s risk of flight or the 

likelihood that the defendant will obstruct justice? 
An interpretation aligned with the purposes that 
pretrial detention is intended to serve as well as le-
gal protections as guaranteed in both Bolivian and 
international law suggest that both elements must 
be met. Even more definitively, the Bolivian Con-
stitutional Court has recently established that the 
judge must consider both elements.170 However, 
criminal justice actors routinely operate as if only 
the first provision must be considered. For exam-
ple, according to the interpretation of one prosecu-
tor: “The Code in 233 clearly states, that to request 
pretrial detention, it is sufficient that the Public 
Ministry demonstrate that there are indicators of 
commission [of the crime]—simply this require-
ment.”171 As a result of this misinterpretation and 
misapplication, the protections and guarantees of 
the CPC and the Constitution are breached.

Judges ignore the requirement that prosecu-
tors must prove flight risk or obstruction of justice, 
and moreover, in deciding whether to order pretri-
al detention, they also consider the severity of the 
crime, a factor that is not even enumerated in the 
law. As one NGO noted, “cases where judges only 
consider the severity of the crime and not flight 
risk and obstruction of justice” are “common” de-
spite the fact that it is against the law to do so.172 A 
lawyer who has practiced both as a victims’ lawyer 
and a defense attorney stated: “The rules say that a 
defendant should not be held, no matter how much 
evidence there is against them, and no matter the 
severity of the crimes, if they are not a flight risk. 
But this does not happen.”173 

2. VIOLATIONS OF PROCEDURAL GOALS OF 
PRETRIAL DETENTION

a. Pretrial Hearing Used to Determine Guilt

“The mentality of actors in the judicial system 
is so outdated. They believe that an accused 
person has to suffer in jail and that he has to be 
punished.”174

- Anonymous Detainee, El Abra Prison, Cochabamba

“There is no observance of the presumption 
of innocence principle … basically judges give 
preemptive judgments, they decide to convict 
people before the people are actually tried or 

II. GAPS BETWEEN LAW AND PRACTICE
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sentenced… judges treat them as animals without 
holding investigations.”175

- Wilfredo Vasquez, Detainee and Delegate, Riberalta  
   Carceleta, Riberalta

“In my opinion, pretrial detention has turned into 
the anticipated sentence.”176 

- Jerjes Justiniano Atalá, Private Attorney, Santa Cruz

When judges order pretrial detention solely 
on the basis of evidence that the defendant com-
mitted the crime, they turn the pretrial hearing 
into the main trial. The distinct and sole purpose of 
the pretrial hearing is to determine whether pre-
trial detention should be ordered on the basis that 
the defendant is likely to flee or to obstruct justice, 
both of which would interfere with the criminal 
justice process.177 On the other hand, the main trial 
is the platform to determine guilt or innocence.178 
And yet, “in pretrial detention hearings, lawyers 

try to bring up issues of family, employment, but 
evidence of guilt is the primary factor. It outweighs 
the other issues.”179 One Supreme Court justice said 
that the evidence standard in pretrial hearings is 
“subjective” and that “a judge looks at indicators 
of guilt, such as statements of the defendant, evi-
dence presented by the prosecutor, whether there 
are witnesses placing the defendant at the scene, 
whether they were caught in the act or at the 
scene, etc.”180 As one official explained, the judges 
“let the hearing become a pre-trial, starting to talk 
about the guilt or innocence of the accused when 
the purpose of the hearing is only to determine 
flight risk or obstruction of justice.”181 

As a result, pretrial detention serves as a sen-
tence and accused individuals are punished before 
they have been convicted, much less sentenced.182 
Given that the purpose of pretrial detention is to 
ensure the defendant’s presence at trial and that a 
determination as to the individual’s guilt has not 
been made at this initial stage of the process, using 

The Crowley delegation interviews a detainee about his experience in the Bolivian criminal justice system at 
Riberalta Carceleta in Riberalta, Beni.



LEITNER CENTER   |   19

pretrial detention as a punitive measure contra-
dicts both the spirit and letter of the law.183 While 
sentencing and imprisonment are obviously ap-
propriate after a conviction, there is a tendency to 
conflate the concept of punishment for those who 
have been found guilty, through the criminal jus-
tice procedure, and those who are merely accused. 
As one official stated: “Pretrial detention is also 
being used for a pre-sentence.”184 One lawyer, rec-
ognizing the human rights violation inherent in 
such a practice, cautioned that pretrial detention 
“cannot be the anticipated punishment” and that 
“pretrial detention is a serious problem because it 
means violating constitutional rights because it’s 
an innocent person.”185

b. Recidivism as a Basis for Pretrial Detention
The fact that recidivism is grounds for 

ordering pretrial detention is another glaring 
example of a violation of the process related 
justification for pretrial detention.186 First, ordering 

pretrial detention on this basis is inconsistent with 
the goal that pretrial detention is intended to serve: 
to ensure that the criminal justice process will 
progress by restricting the liberty of a defendant 
who is otherwise likely to flee or interfere with 
the discovery of the truth. Additionally, ordering 
pretrial detention based on past conduct violates 
the presumption of innocence by assuming that 
if an individual was previously convicted, he is 
also guilty of committing the crime for which he 
is currently accused. Further, this analysis of guilt 
and innocence should not even be considered at 
this stage of the process.187

In cases of recidivism, pretrial detention 
is, in practice, mandatory. If judges do not order 
pretrial detention, they face the danger of being 
detained themselves. As one judge said, “[i]f you 
see that there’s somebody with a background, we 
have to look into their records and if you don’t put 
them into pretrial detention, they will detain us 
so we’re really not a guaranteeing system any-
more.”188 If prior crimes exist, “there’s no discre-
tion and we have to put them in pretrial detention 
for the citizen’s safety.”189

c. Length of Pretrial Detention Violates Procedural 
Purpose of Pretrial Detention

Finally, given the process related goals that 
pretrial detention is intended to serve, the time 
limits with respect to the maximum duration of 
pretrial detention are excessive.190 This is espe-
cially true given that actors in the criminal justice 
system do not use these time periods to collect ev-
idence, conduct investigations, or engage in other 
activities necessary to prepare for an oral trial.191 
As a result, pretrial detention fails to serve its in-
tended process related purposes:

The people in control are not using 
pretrial detention as it is intended. The 
law says the goal of pretrial detention 
is not to get in the way of the process, 
but to guarantee the presence of the 
accused in the process. Unfortunately 
those principles have not been applied 
well by the people who administer the 
justice system.192

Additionally, even if criminal justice actors 
were using the preparatory stage for its intended 
purpose, there is no practical purpose served by 
this extensive period of pretrial detention. These 
long periods are especially unreasonable in the 

An outside view of the cells and hanging laundry at 
Riberalta Carceleta in Riberalta, Beni.
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case of minor crimes or flagrante delicto cases193 
when there is a minimal amount of evidence to 
be discovered and collected or the identity of the 
accused is clear and, given that the person was 
caught in the act, the evidence exists at the scene 
of the crime.194

3. ABSENCE OF EVIDENTIARY 
REQUIREMENTS

“This is illegal detention. All the prosecutor has 
to do is accuse you, he doesn’t need evidence. The 
prosecutor can have no proof.”195

- Anonymous Detainee, Cantumarca Prison Men’s Unit,  
 Potosí

Whether judges look to one or both factors 
listed in the CPC, they exercise excessive discretion 
and great subjectivity in their decision-making, 
without requiring supporting evidence from the 
prosecutor. As a result, the right to the presump-
tion of innocence and other due process rights are 
violated; the burden of proof is reversed,196 and 
pretrial detention is applied as the rule, as opposed 
to the exception.197 As a result of the fact that ac-
tors in the system do not carry out their respec-
tive roles— judges do not require evidence from 
prosecutors to support their requests for pretrial 
detention and prosecutors fail to collect this evi-
dence—illegal pretrial detention occurs, and more 
broadly, the legitimacy of the criminal justice sys-
tem is undermined. 198

From the outset, judges are “predisposed to-
wards pretrial detention.”199 They have a “tenden-
cy” to order pretrial detention and in fact “almost 
always grant it.”200 This is partly because they 
believe that the accused are guilty: as one official 
stated, “judges have this idea that the accused are 
criminals and shouldn’t be released from jail.”201

Given that evidence is essentially not re-
quired and that a prosecutor’s request for pretrial 
detention202 will generally guarantee that an ac-
cused individual is placed in pretrial detention, the 
prosecutor has little if any incentive to gather and 
present evidence.203 As a result of the lack of strict 

adherence to the CPC, detention is ordered on un-
substantiated grounds.204

In addition, the term “elements” in the CPC205 
is overly broad and inclusive, lending itself to this 
discretion and resulting excessive application of 
pretrial detention. As a National Public Defender 
Service of Bolivia (El Servicio Nacional de Defensa 
Pública, or “SENADEP”) lawyer explained, this 
term “allows too much judicial discretion or 
interpretation, [contributing to] a culture of 
presumption of guilt.”206 Another lawyer reiterated 
that “[a]nything now can be interpreted as either 
flight risk or obstruction of justice, which stands in 
opposition to and is contrary to the presumption 
of innocence.”207 When a prosecutor simply makes 
a statement such as: “I think that the accused will 
flee,” judges are convinced.208

Additionally, flight risk is automatically as-
sumed.209 This is especially evident in areas of the 
country that border foreign countries, such as 
Beni, in the north of Bolivia, which borders Brazil: 
in the minds of judges, “Closeness to the Brazil bor-
der equals risk of flight . . . there is the presump-
tion of risk of flight.”210

Judges themselves have an incentive to order 
pretrial detention because of State pressure, and in 
fact, criminal proceedings can be brought against 
judges who do not order pretrial detention.211 Ac-
cording to “the policy of the State  . . .  pretrial de-
tention should be given for all serious crimes. Judg-
es should not give liberty to the accused and this 
has been established by people in all parts of the 
government.”212 More explicitly, the Public Minis-
try has issued a recommendation to prosecutors 
to “impose pretrial detention in all cases of serious 
crimes.”213 Compliance with this order is monitored 
through staff sent out by the government to re-
port on judges: “If they suspect that there’s a bad 
judgment for not having detained the person, they 
[the judge] can be accused.”214 Non-compliance can 
even result in punishment: one lawyer cited the 
case of two examining judges who were impris-
oned because they did not order pretrial detention. 
He explained: “The other judges are now afraid. So 
when they want to release criminals, they need to 

In effect, the criminal justice system penalizes defendants by 
imposing stringent requirements that are not legally required and, 
from a practical standpoint, often impossible to satisfy.
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think twice. The government through the Public 
Ministry can accuse judges and put them in pris-
on. This explains why there are so many people 
in prison.”215

4. REVERSED BURDEN OF PROOF

“The defendant has to prove to the Court that he 
has a family, a job, and a home.”
[Does this violate the presumption of innocence?]: 
“According to our system, no.”216

 - Sandro Fuertes Miranda, Prosecutor of the District 
   of Potosí, Potosí

“We have this law [on the presumption of 
innocence], but because of the mentality and 
values, it is inverted. In Bolivia, the operator of the 
system thinks the defendant is guilty. There’s more 
a presumption of culpability than innocence. It is 
against the law.”217

 - Anonymous Attorney, Potosí

In direct violation of the presumption of inno-
cence and the fact that the burden of proof legally 
lies with the accuser, judges often order pretrial 
detention in the absence of any evidence to sup-
port the request or without providing the defense 
with an opportunity for rebuttal.218 In other cases, 
judges explicitly reverse the burden, requiring de-
fendants to prove that they are not a flight risk or 
will not obstruct justice.219 Not only is the burden 
of proof reversed, but while judges require mini-
mal if any evidence from prosecutors requesting 
pretrial detention, they demonstrate great rigidity 
in the evidentiary requirements that a defendant 
must furnish to prove that he is not a flight risk. 

The CPC includes a range of factors that a 
judge can evaluate to determine flight risk.220 How-
ever, in practice, judges tend to look only for proof 
of the first factor: “Whether the defendant has a 
regular domicile or residence, or family, business or 
work established in the country.”221 Further, rather 
than allowing the defendant to present different 
forms of evidence, a judge is “like a horse . . . with 
blinders” and is “inflexible” in examining anything 
other than a set of specific documents.222 Again 
and again, interviewees explained that the deci-
sion to order pretrial detention rests entirely on 
the defendant’s ability to furnish a collection of 
very specific documents to prove employment, 
home, family and good standing.223 Judges neglect 

to apply the law in its entirety—for example, they 
do not seek evidence as to whether the defendant 
has the means to flee or is preparing to flee, ele-
ments that the CPC includes as factors suggestive 
of flight risk.224

One lawyer laid out the process as follows:

When I say that the prosecutor 
has the burden of proof, the prosecution 
has to show the danger of flight risk or 
obstruction of justice. The prosecution 
should show a lack of home, job, family, 
or that the defendant can easily leave 
the country because he has a visa or 
often does leave or that the defendant 
can easily hurt witnesses . . . You should 
go to the place where the person lives 
and use that to prove he has no home. 
The accused under law does not have to 
bring proof of his home or other types 
of evidence. But, in reality, that is how 
it is.225

This practice also violates the provision of 
Bolivian law that allows for the restriction of lib-
erty only when necessary to ensure truth discov-
ery and, more broadly, “the development of the 
process.”226 The rigidity and formality that judges 
demonstrate with regard to acceptable forms of 
proof runs counter to the purpose for which these 
documents are sought. Consequently, pretrial de-
tention is assigned not as a result of an analysis as 
to whether the accused is a flight risk or is likely 
to obstruct justice, but solely because he does not 
have, or is unable to procure, within the limited 
time available, the necessary documents.227 In ef-
fect, the criminal justice system penalizes defen-
dants by imposing stringent requirements that are 
not legally required and, from a practical stand-
point, often impossible to satisfy.

a. Requirement to Prove Employment and Housing
Many individuals, even if they are employed, 

do not have the type of employment proof re-
quired because they are employed in the informal 
job sector.228 For example, a SENADEP attorney ex-
plained: “Everyone should have work certification, 
but most people do not because they are informal-
ly employed.”229 Additionally, while the job certif-
icate must contain a seal, in order to get this seal, 
“you have to show that you have contributed to 
the pension and the employer must be registered 
at the National Labor Ministry.”230 However, such 
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pension plans often do not exist in the informal job 
sector. Similarly, with respect to proof of housing, 
most people do not have a copy of their lease.231 
Further, while both documents must be dated 
before the date of the alleged commission of the 
crime,232 given that individuals do not have reason 
to have such documents in their possession, they 
are generally unable to meet this requirement.233

b. Time Restrictions
The time within which these documents 

must be collected proves to be an impossible hurdle 
for most individuals to overcome. In the case of fla-
grante delicto cases, these documents must be fur-
nished within twenty-four hours.234 In the words 
of one SENADEP attorney, “twenty-four hours is 
nothing,”235 and “85% [of accused individuals] can’t 
produce these documents for the first meeting with 
the judge. For flagrante cases, there is no chance to 
get the documents.”236 The fact that the police do 
not always allow the accused individual to call for 
assistance from family or defense attorneys upon 
arrest237 makes it even more difficult, if not im-
possible, for an individual to gather the necessary 
documents in just twenty-four hours. While the 
accused has twenty days until the pretrial hearing 
in non-flagrante cases, this is still insufficient.238

c. Financial Costs
The financial cost of obtaining these docu-

ments is also a serious impediment, especially for 
the poor. One lawyer explained that “because of 
timing and because of poverty people usually don’t 
have these elements. They don’t deserve to be de-
tained, [but] what can you do?”239 In some cases, 
whether legitimately or not, obtaining these doc-
uments costs money. One detainee shared: “The 
lawyer told me he needed a certificate from immi-
gration about travels in the past years, a certificate 
from work, and a certificate about the house. The 
lawyer said it would cost US$350.”240 There are also 
implications for corruption, given the incentive to 

procure falsified documents.241

Further, while in some cases it is the inability 
to obtain documents that results in pretrial deten-
tion, in other cases, the poor do not in fact have a job 
or a home and it is this reality that prevents them 
from disproving an allegation of flight risk. Without 
analyzing whether these factors actually suggest 
that the defendant poses a flight risk, the decision 
to order pretrial detention is discriminatory.242 That 
is, being homeless should not be used as a proxy for 
flight risk. One individual explained that:

The poor are more likely to be 
placed in pretrial detention. Poor peo-
ple are the most vulnerable because the 
way to not get pretrial detention is to 
have a good job with a family—a stable 
lifestyle. The poor are not in a normal 
stable situation with jobs and some-
times even a house.243

5. CESSATION OF PRETRIAL DETENTION
The CPC allows for the possibility of de-

fendants to request a hearing for the cessation of 
pretrial detention if they are able to obtain evi-
dence that detention is no longer warranted or if 
the legal time limits for their detention have ex-
pired.244 However, under the first option, they are 
often unsuccessful because the documents that 
they produce as evidence are repeatedly rejected 
on grounds of minor details; furthermore, because 
of the passage of time between each of their cessa-
tion hearings, detainees often have to obtain and 
renew documents prior to each hearing.245 In the 
case of expired time limits, given that accused indi-
viduals often do not have any further contact with 
the criminal justice system after their initial pre-
trial hearing, they are often unable to even present 
their case for cessation, much less win their mo-
tions.246 Furthermore, given the delays in the sys-
tem, their cessation hearings are likely to be post-
poned, further extending the duration of pretrial 

When a case is unable to proceed and hearings are continually 
suspended, conviction and sentencing are delayed, potentially 
indefinitely. If an oral trial is ultimately never held, justice is not 
served for anyone and the criminal justice system has failed: 
defendants are neither acquitted nor convicted, victims receive no 
answers, and justice is not served.
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detention.247 Additionally, even if they succeed in 
their motions, this does not excuse or compensate 
for the fact that they should not have been de-
tained in the first place, particularly on grounds 
of missing documents. Finally, while a successful 
request for cessation of pretrial detention results in 
the termination of pretrial detention, the judge can 
then apply alternative measures that continue to 
restrict the liberty of the accused.248

B. Justice Delays: Continuing 
Violations After the Accused is 
Placed in Pretrial Detention

“The main problem is the delay of justice. They 
don’t follow the law. If they did I would be 
free.	 .	 .	 . Sometimes	I	wish	I	had	a	sentence	so	
I could know when I could get out. With pretrial 
detention,	there’s	no	certainty	 .	 .	 . I	am	in	
detention without knowing until when.”249

 - Jose Geruiau Vaca Ortiz, Detainee in San Pedro 
   Prison, La Paz

“People are still being held after the time limit for 
pretrial detention expired.”250  
 -	Anonymous	Official,	La	Paz

“Justice that delays is justice that never arrives.”251

 -  Jerjes Justiniano Atalá, Private Attorney, Santa Cruz

Even after an individual is placed in pretrial 
detention, violations continue. As discussed above, 
the CPC limits the total duration of the criminal jus-
tice process252 and also places limits on the amount 
of time an individual can be held in pretrial deten-
tion.253 In addition, there are delineated time limits 
restricting the length of different stages of the crim-
inal justice process.254 However, even these limits do 
not ensure that a defendant will be released after 
three years or, more broadly, that his case will be 
extinguished or achieve some other type of finali-
ty. Given that extensions are requested and grant-
ed with frequency and that suspensions and other 
delays occur throughout the criminal justice pro-
cess, these time limits, already excessive, are addi-
tionally extended well beyond three years. These 

Yerko Ilijic Crosa and Aya Fujimura-Fanselow meet with Dr. Jesus Martinez Subirana, a SENADEP attorney in 
Riberalta.



24   |  ARBITRARY AND EXCESSIVE PRETRIAL DETENTION IN BOLIVIA

factors only further exacerbate human rights vi-
olations, particularly the right to be tried without 
undue delay. In response to the three-year maxi-
mum cap on the duration of the process, a lawyer 
said that “[i]t takes much longer. The courts have 
invented more and more reasons why the process 
can take longer.”255

Not only do delays needlessly extend the pe-
riod of time that an accused individual is held in 
detention, they also impede the goals of criminal 
justice. When a case is unable to proceed and hear-
ings are continually suspended, conviction and 
sentencing are delayed, potentially indefinitely. If 
an oral trial is ultimately never held, justice is not 
served for anyone and the criminal justice system 
has failed: defendants are neither acquitted nor 
convicted, victims receive no answers, and justice 
is not served.

1. LEGAL AMBIGUITIES
The CPC’s time limits are not absolute and 

the vagueness of the language describing the ex-
ceptions to these limits leaves room for great dis-
cretion. First, an exception to the maximum dura-
tion of three years occurs “in cases of contempt of 

court.”256 Further, “grounds for suspension of the 
statute of limitations shall suspend the term of the 
procedure.”257 An exception to the cessation of pre-
trial detention is that the delay must not be “attrib-
utable to the defendant’s dilatory acts.”258 Ambigu-
ity about what acts on the part of the defendant 
might constitute grounds for these exceptions cre-
ates disincentive to mount a vigorous defense, giv-
en the lack of clarity as to what steps on the part of 
the defense might result in even longer durations 
of pretrial detention.259 For example, despite the 
maximum ceilings placed on pretrial detention:

“[I]f you use your resources that 
are set forth in the law, you are seen to 
be interfering. For example, if you ap-
peal to a higher court, this will be seen 
as obstruction of justice by the defen-
dant and because of this, the thirty six 
months is extended because the defen-
dant does not merit liberty.”260

The fact that a maximum cap is placed on the 
duration of pretrial detention261 reduces the incen-
tive for criminal justice actors to take steps to en-
sure that the investigative stage will progress to the 

The Crowley delegation, together with a SENADEP attorney and Maricruz “Pincha” Morales, a representative 
of the Pastoral Penitenciaria, explain their project to detainees at Riberalta Carceleta in Riberalta, prior to 
conducting interviews with them.
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oral trial and thus undermines the criminal justice 
system.262 These actors fail to investigate and pur-
sue other activities aimed at truth discovery that 
justify the process related purpose of pretrial de-
tention. Ironically, while the purpose of the pre-
paratory stage during which the individual is held 
in pretrial detention is for the police to conduct an 
investigation under the prosecutor’s direction, the 
fact that an accused individual is detained lessens 
the urgency of investigation. As one lawyer ex-
plained, “pretrial detention . . . is used as a tool for 
investigation, and, therefore, relaxes the investiga-
tion activities. Since the accused are already being 
held in pretrial detention those in charge don’t re-
ally care about speeding things up.”263 

In fact, prosecutors even use pretrial deten-
tion as a substitute for investigation: when asked 
why prosecutors tend to request pretrial deten-
tion, one judge responded: “They’re lazy. They 
don’t want to investigate.”264 She explained that 
when she asks prosecutors what they have done 
in the course of the six-month investigative peri-
od, “Eighty percent of prosecutors have nothing 
to show.”265 And yet, despite their failure to collect 
evidence, “the prosecutor wants the accused to go 
straight to trial.”266

Defense attorneys similarly fail to fulfill their 
responsibilities and even advise their clients to 
wait out the maximum period267:

The problem with the public defense is that it 
exists in paper but not in reality. The main strategy 
for the public defender is to wait and then nego-
tiate pretrial detention with the prosecutor. They 
know they are not going to advance in the inves-
tigation, and they advise their clients to wait until 
the eighteen-month period expires. Public defend-
ers litigate against time. Ironically, because there is 
an eighteen-month limit, very few defense attor-
neys are looking at the clock.268

In some cases, the accused individuals them-
selves have an incentive to keep their cases stag-
nant for three years. As one official explained,

In the end it’s almost convenient 
for them to have their hearings delayed 
so they can make cessation demands. 
Sometimes it’s better for detainees to 
wait eighteen months without any-
thing because they can ask for cessation 
. . . when the hearing date is approach-
ing, detainees hide. The prisoners are 
also not saints, they have developed 

their own strategy, they also try to de-
lay their case.269

The fact that pretrial detention results in the 
failure of all actors in the system to execute their 
duties points to serious failures within the crimi-
nal justice system. 

2. NEGLIGENCE BY CRIMINAL JUSTICE 
ACTORS

“The right to trial within a reasonable time does 
not depend on the accused requesting the authori-
ties to expedite proceedings.”270

While all institutional actors should be equal-
ly invested in protecting the integrity of the judi-
cial system and ensuring compliance with the CPC 
by enforcing relevant time limits, this responsi-
bility falls on the accused or his defense attorney. 
Where time limits have been exceeded and re-
quests for cessation are brought, a judge explained 
that it is generally the defense attorney who brings 
a motion for cessation.271 Further, as one lawyer ex-
plained, “[i]f you reach eighteen months, you need 
a diligent attorney to file cessation.”272 However, 
given human resource limitations, this is generally 
not an option. 

Despite the requirement that prosecutors 
inform judges of the progress of the investigation 
every three months and that judges compel action 
if prosecutors fail to comply with time limits,273 one 
judge revealed that while judges might notify the 
prosecutor and defense of the expiring time limits, 
“[i]n these cases, the detainee also has to push for it 
because otherwise, it will look like the judges are 
being partial.”274 

Indeed, as the delegate for the prisoners in-
carcerated at Mocoví prison explained, “those who 
insist get attention.”275 However, detainees are of-
ten unable to “insist” that their cases move forward 
because they are denied a meaningful defense.276 
When asked whether detainees are released when 
the prosecution doesn’t bring an accusation in a 
timely manner, detainees at Cantumarca Prison in 
Potosí responded, “No, all cases stay here.”277

Even if it does not serve their interests to call 
attention to expiring pretrial detention periods, it 
is the responsibility of criminal justice actors to do 
so in the interests of upholding the criminal justice 
system. When they instead rely on the accused 
individual to initiate and advocate for cessation or 
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other measures, they neglect to fulfill their own 
duty to uphold the law; given practical realities, 
their lack of action is likely to result in individuals 
being held in pretrial detention for longer than the 
legal limits. 

3. EXTENSIONS
The right to trial without undue delay ex-

tends to individual stages of the criminal justice 
process.278 Delays during the investigation stage 
and the trial itself can constitute undue delays that 
contribute to delays in reaching the ultimate stage 
of conviction and sentencing or acquittal.

Interviewees revealed that it is very common 
for prosecutors to request extensions throughout 
the criminal justice process.279 Prosecutors’ moti-
vations for doing so are varied, and not always le-
gitimate: a SENADEP attorney explained that “The 
prosecutor will always ask for time extensions be-
cause he is lazy and because the dockets are over-
crowded and because it is a strategy so that the case 
can get buried, the trial will be delayed and there 
will be an abreviado.”280

While the CPC allows for extensions both 
during the preliminary investigation and the pre-
paratory stage, judges fail to examine whether the 
legal grounds warranting an extension exist and of-
ten do not require prosecutors to justify the basis for 
their requests.281 When asked about the frequency 
with which judges grant extensions, a prosecutor 
responded, “In reality, since I started working here, 
I do not know of any times that the extension of 
pretrial detention has been denied by the judge.”282 
Given the ease with which judges grant extensions 
and the fact that they grant them for a full eighteen 
months, there is little incentive for prosecutors to 
conduct timely investigations.

Furthermore, even extended time limits are 
not adhered to. When asked what the foremost 
problem in Bolivian criminal justice is, one inter-
viewee explained that it was “lack of application 
of the law,” namely that the six to eighteen month 
investigative limit is not observed.283 As a result, 
the process does not progress to subsequent stages 
of the criminal justice process, truth discovery is 
delayed and, all the while, the accused individual 
remains in prison.

4. PRACTICAL REASONS FOR TIME DELAYS
Even when attempts are made to comply with 

time limits, there are practical reasons for delays. As 
one judge explained, “it’s impossible to get through 

the entire process in the time the law requires.”284 
For example, backlogs prevent trials from being 
held within established time limits. One judge not-
ed that “[t]his backlog affects pretrial detention 
because even though pretrial detention is only 
supposed to last for eighteen months maximum, 
currently the next open court dates are two years 
away.”285 It is worth noting that the liberty of pris-
oners remains restricted throughout these delays.

5. MOTIONS
The filing of motions—sometimes filed for the 

specific purpose of delaying the criminal justice 
process—as well as delays in responses to these mo-
tions, also leads to delays in the criminal justice sys-
tem and resulting pretrial detention periods that 
exceed legal limits.286 The following scenario illus-
trates how these delays play out:

According to law, the entire pro-
cess should take only three years. But 
in many cases, we get to three years and 
we’re only halfway through the pro-

A stack of case files, representing the high caseload 
and resulting backlog of cases, at the Departmental 
Tribunal of Justice in La Paz.
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cess. The reasons include defendant’s 
motions and the slow reaction time of 
the judiciary. Judges don’t comply with 
deadlines. For example, I filed a motion 
in November 2011. The prosecutor didn’t 
respond until January 12, 2012. The 
victim’s lawyer responded by January 
30th. Now, today [May 2012], we are still 
waiting for the judge’s response. If the 
judicial system were faster, something 
you requested in November would get a 
response the same month.287

These filings are especially harmful when 
they interfere with or prevent an oral trial from 
occurring: “There are lawyers who try to make the 
process last longer than three years. This causes a 
situation where the person in pretrial detention 
never even appeared for a hearing. They presented 
all types of motions and objections.”288 Again, when 
an oral trial to establish criminal responsibility is 
never held, justice is not served for anyone —nei-
ther the accused, victims, nor society.

6. SUSPENSIONS
Repeated suspensions of hearings also result 

in delays. With each suspension, subsequent stages 
are delayed, triggering even further delays. As a re-
sult, legal and factual determinations are not made 
in a timely manner and ultimately, an accused per-
son is held in pretrial detention for an even longer 
period of time, potentially beyond legal limits.289 
Suspensions occur with great frequency—one NGO 
recalled a case that was suspended sixty-three 
times over the course of more than four years290—
and for a variety of reasons.291 Frequently, hearings 
are suspended due to the absence of parties.292 Be-
cause of the large caseload carried by both defense 
attorneys and prosecutors and the large number of 
hearings over which judges preside, these actors are 
unable to attend to all of their cases.293 For example, 
“some prosecutors are given back to back trials and 
cannot be expected to be in two places at once. The 
prosecutor sometimes has 400 cases so the judge 
is understanding because the prosecutor can’t be 
in two places at once.”294 Similarly, referencing the 
frequency with which prosecutors fail to appear at 
pretrial hearings, an attorney responded, “All the 
time, they don’t make a schedule of their work.”295 
Almost everyone in the Men’s Unit of the Cantu-
marca Prison in Potosí raised their hand to indicate 
that the prosecutor had failed to appear at their 
hearing, sharing that “it happens all the time, and 

then the hearing is postponed ten to fifteen days.”296 
As to why judges do not enforce the attendance of 
prosecutors, responsibility was placed on the “lack 
of judicial authority.”297 While “the judges in reality 
have obligations to punish the prosecutors for not 
showing up,”298 they grant them leeway because of 
their heavy caseloads. 

Defense attorneys are also often absent from 
hearings. An organization that advocates on be-
half of victims shared that “many times we go to 
a hearing and the accused doesn’t have a lawyer 
so the case can’t proceed.”299 Another official ex-
plained that “sometimes they [defense attorneys] 
don’t come to hearings because there are too many 
hearings and their schedule is too tight.”300 

It is not only lawyers and judges who fail to 
appear for hearings; the accused is often absent as 
well. The Constitutional Court of Bolivia has estab-
lished that the defendant must be in attendance 
at the pretrial hearing.301 The very justification for 
pretrial detention – to ensure the presence of the 
accused at trial – is entirely defeated when an in-
dividual in pretrial detention fails to appear at a 
hearing. In reference to such absences, one official 
noted that: “it is incredible that the accused is not 
there, who is technically arrested and is being held 
in order to ensure his presence at the hearing.”302

7. LACK OF ENFORCEMENT OF TIME LIMITS
Finally, the failure to enforce time limits re-

sults in high rates of pretrial detention and ex-
tended durations of pretrial detention.303 This is 
partially attributable to a faulty record keeping 
system. As one prison official explained in regard to 
whether a prison would make an attempt to con-
tact a prosecutor once an individual had been in 
pretrial detention for more than three years: “we 
use a very archaic system—a handwritten register 
and archive—so unfortunately, no. It’s almost like a 
century old.”304 A significant contributing factor to 
lack of enforcement is also the absence of repercus-
sions for failure to comply with these time limits. 
While the CPC contains provisions ordering that 
“negligent officials” be subjected to disciplinary and 
criminal liability for failure to meet deadlines and 
that those guilty of “malicious delay” be punished 
for delays of justice,305 given the lack of legal en-
forcement, the law fails to deter non-action. As one 
NGO explained, while disciplinary measures exist 
to hold judges, prosecutors and public defenders 
accountable, “For a case being delayed, there’s not 
much of a consequence.”306 
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A. Societal Perceptions of Citizen 
Security and Pretrial Detention

The excessive application of pretrial deten-
tion is also influenced by “citizen security” con-
cerns. Not only have these concerns resulted in 
changes to the law,308 they continue to impact ju-
dicial decisions to impose pretrial detention, and 
they have instigated current legislative efforts that 
will likely further increase the use and duration of 
pretrial detention.309

There is a perception in many segments of 
Bolivian society of a direct causal relationship be-
tween the guarantee of procedural rights which 
restrict the use of pretrial detention and rising 
crime rates.310 One lawyer explained, “[T]here is 
this conception that the respect for procedural 
guarantees and procedural due process increases 
crime.”311 Society fails to distinguish between an 
arrested individual and a convicted individual, 
instead assuming that anyone arrested is in fact 
guilty.312 As one lawyer explained, “Unfortunately 
we have a situation where people believe if some-
one is brought before a judge, they are probably the 
author of the crime.”313 Further, as one organization 
described, “Detainees sew their lips shut and tie 
themselves to the cross but the general population 
doesn’t mobilize because the feeling is that they’re 
bad people doing bad things.”314 

Relatedly, society fails to understand that the 
process-related reasons for pretrial detention are 
distinct from the punitive reasons for post-convic-
tion imprisonment.315 As a result of the failure to un-
derstand the requirement for a legal basis to justify 

pretrial detention, when judges do not order pre-
trial detention based on evidentiary requirements 
not being met, “the citizens say, ‘Look! The police ar-
rested someone and now the corrupt judge is letting 
them go.’”316

B. Influence of Societal Views on 
Pretrial Detention Decisions

While societal views in and of themselves 
are not necessarily detrimental to the protection 
of human rights, what is dangerous is that these 
societal concerns about citizen security and 
accompanying misunderstandings about the 
law affect judicial decisions to order pretrial 
detention.317 The government has prioritized 
satisfying society at the expense of ensuring due 
process and related human rights guarantees 
upon which the criminal justice depends for its 
legitimacy. Excessive weight is placed on satisfying 
citizen concerns about security and responding 
to society’s demand for pretrial detention.318 As 
one detainee stated, one reason pretrial detention 
rates in Bolivia are so high is because of “social 
pressure . . . the public opinion has the impression 
that the person is guilty,”319 suggesting that societal 
pressure and beliefs tangibly affect the imposition 
of pretrial detention. As a result of “pressure from 
society or from the victim,” judges order pretrial 
detention even when prosecutors and victims have 
not been able to “objectively show” the required 
evidence, and thus order pretrial detention “even 
without a legal basis.”320 While it might be natural 
for society to identify with victims rather than the 

III. CITIZEN SECURITY CONCERNS AND PRETRIAL 
DETENTION

“[W]here there is media pressure or social pressure, there is always pretrial detention. 
There	 is	 one	 extreme	 case,	 a	 seventeen-year-old	 boy	was	 arrested	 	 .	 .	 .  for	 stealing	 a	
backpack. The judge said she wouldn’t give pretrial detention just for a backpack. But she 
was forced to recuse herself because there was pressure from the prosecutor. The pressure 
was incredible, the parents of the group were in the courtroom screaming at the judge. 
The next judge gave pretrial detention. There are two types of pressure: media and social 
pressure – this happens such as in the case of the backpack or in homicide cases and this 
is related to citizen insecurity and the pressure that is put on the prosecutor and judge.”307

-	Anonymous	Official,	La	Paz
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accused,321 on the other hand, in the words of one 
lawyer, “if you are in a government position you 
have a duty to guarantee the rights of all.”322 As 
this lawyer went on to say, “The greatest challenge 
of the reform is to change the mentality of the 
authorities in charge of the justice system and of 
society, and to acknowledge the rights of detainees 
while also preserving citizen security. In other 
words, to show that it is possible to both protect 
rights and preserve citizen security.”323 Currently, 
the authorities are failing to meet this challenge 
at the expense of the rights of the accused and the 
guarantees as established in Bolivian law. 

C. The Role of the Media

Pressure by the “sensationalist” press and 
media, among whom there exists “a sentiment of 
fear against criminality”324 also impacts judicial de-
cisions to order pretrial detention, thus seriously 
compromising judicial independence. One official 

has “observed that where there is media pressure 
or social pressure, there is always pretrial deten-
tion.”325 On the other hand, if there is a decision 
to not order pretrial detention, “the press will put 
their lights on.”326 As one judge described, “If the 
judge doesn’t order pretrial detention, the prosecu-
tor will go to the press and claim that the judge isn’t 
doing his job or is part of the crime.”327

D. The Influence of Neighborhood 
Groups

An even more dramatic example of the influ-
ence of societal concerns about crime on pretrial 
detention is the role that “highly organized groups 
of neighbors” play.328 The range of activities that 
these groups, as well as less organized communi-
ty groups, engage in include “go[ing] to the doors 
of hearings and protest[ing]”329 as well as “social 
group marches or groups that ask for justice.”330 
Their activities affect judicial decisions to impose 

A protest held outside the Departmental Tribunal of Justice in La Paz with a sign reading: “We demand justice, 
Mr. Prosecutor of the Judicial District.”
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pretrial detention, the duration of pretrial deten-
tion and even judicial decisions as to whether to 
grant a request for the cessation of pretrial deten-
tion.331 Throughout Bolivia, there are incidents in 
which “social pressure has influenced in some way 
that the judge takes a different type of decision.”332 
While one judge explained that he does not allow 
these groups to physically enter the hearings, nev-
ertheless, he admitted that “yes we do indirectly 
value that outcry and request from society in our 
resolutions of pretrial detention.”333 He went on to 
say that the marches and stoppages pressure judg-
es to “not apply presumption of innocence” despite 
the legal guarantees to this right.334 At times, judg-
es give in to this pressure to the point that they do 
not enforce certain legal provisions because it is 
“easier” for them not to and “the community will 
protest and they don’t want problems with the 
community. They’re not strong enough to follow 
the law.”335

Neighborhood groups even engage in vio-
lence: “In some cases, judges and prosecutors have 
been hurt and hit by the population for not having 
listened to the social outcry.”336 Sometimes, judges 
fear for their own lives:

The population doesn’t believe in 
justice, so they’re becoming involved in 
things like lynching. They think justice 
is on the side of the criminal, that he’ll 
be detained for eight hours and then let 
out. There’s not a lot of credibility in the 
criminal justice system. So, the judge 
many times sees the situation to not 
use other [alternative] methods so they 
can please the population because if not 
they’ll want to lynch him too.337

Judges also order pretrial detention to pro-
tect defendants. As one judge explained: “If we 
don’t take into account the social outcry, there 
may be lynchings of the accused we released.”338 

Zohra Ahmed discusses the know-your-rights materials that the Fordham delegation created with Boris Wilson 
Arias Lopez, Law Clerk at the Constitutional Court.
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This judge shared an example of a case where a 
mayor was denounced for public corruption and, 
when pretrial detention was not ordered, the com-
munity lynched, burned and killed him.339 While 
obviously the safety of both judicial actors and the 
accused must be of paramount concern and mea-
sures to protect them should certainly be put into 
place, pretrial detention should not be the solution.

E. Additional Impacts of Basing 
Pretrial Detention Decisions on 
Citizen Security Concerns

1. THE RULE OF LAW IS UNDERMINED WHEN 
SOCIETAL FEARS, RATHER THAN LAW, DRIVE 
THE CRIMINAL JUSTICE SYSTEM

When judges impose pretrial detention ir-
respective of whether the legal requirements are 
met, they fail to uphold the law and to protect 
human rights. By allowing external influences —
whether in the form of neighborhood groups or 
more general societal or political pressure—to in-
fluence their decisions, judges compromise their 
judicial independence.340

Accused individuals directly suffer the resul-
tant human rights violation of illegal detention. 
As one detainee in the Men’s Unit at Cantumarca 
Prison in Potosí said, “Because of social pressure 
even if something is written in the law it’s not 
applied. So there are many people here that don’t 
belong here.”341

Even more broadly, a violation against any 
one person poses a threat to a democratic and 
lawful society that, through its own national and 
international legal obligations, is obligated to guar-
antee the rights of all individuals. When external 
influences outside of, and even contrary to the law 
interfere with judicial decisions, and explicit legal 

protections for the accused are disregarded, the 
entire legal system is seriously undermined and 
the criminal justice process loses its legitimacy. 
While judicial decisions to order pretrial detention 
might momentarily satisfy the public demand for 
security, overriding legal protections ultimately 
undermines the judiciary as an institution as well 
as public confidence in the judiciary. When judg-
es make decisions without an adequate legal basis, 
this undercuts societal trust and faith that they 
will operate within the confines of the law in oth-
er respects.342 The government is responsible for 
guaranteeing the rights of all citizens and cannot 
sacrifice the rights of the accused because of citi-
zen security concerns; their response to citizen 
security concerns must be consistent with their 
human rights obligations.343

2. SOCIETY IS NOT SAFER AS A RESULT OF 
WIDESPREAD USE OF PRETRIAL DETENTION 

Excessive and arbitrary pretrial detention 
does not actually improve citizen security. By act-
ing as though pretrial detention is a “solution,” the 
government hides behind and neglects to address 
structural problems in the criminal justice system.

a. False Perceptions of Increased Safety
The practice of pretrial detention might make 

society think they are safer: in the words of one 
lawyer, “[s]ociety is calm if somebody is accused 
and is sent to jail. They feel secure.”344 The govern-
ment even uses pretrial detention as a deliberate 
tactic to pacify society: “They put people in prison 
so people think they can sleep better at night.”345 By 
appearing to respond to crime by readily ordering 
pretrial detention, the government garners good 
will: “These laws [regarding pretrial detention] are 
made to make people feel protected from the bad 
guys so they will think the laws are good.”346 The 

Even more broadly, a violation against any one person poses a threat 
to a democratic and lawful society that, through its own national and 
international legal obligations, is obligated to guarantee the rights 
of all individuals. When external influences outside of, and even 
contrary to the law interfere with judicial decisions, and explicit legal 
protections for the accused are disregarded, the entire legal system 
is seriously undermined and the criminal justice process loses its 
legitimacy.
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government has an incentive to increase citizen 
security to increase its own popularity, so “to say 
all criminals are in jail is a good thing for them.“347 
Put another way, “[w]hat sells politically is putting 
suspects of crimes in jail.”348 Because “crime is seen 
as such a serious problem” and “society needs pro-
tection,” judges operate with the understanding 
that “pretrial detention must be applied profuse-
ly.”349 In cases in which pretrial detention is not or-
dered, “there’s a sense that the judge has allowed 
impunity.”350

Given the deficiencies in the criminal justice 
system, including severe delays,351 and the fact that 
a case is unlikely to proceed to either an acquittal 
or conviction and sentence, pretrial detention in 
effect serves as a substitute for a conviction and 
sentence that would be achieved in a functioning 
criminal justice system.352 As one lawyer said: “In 
Bolivia all victims want pretrial detention. Unfor-
tunately the system is very slow . . .  Almost all 
cases take three to four years. Because of this delay, 
what victims want above all is for the defendant to 
be held in jail.”353

b. Citizen Security is Not Improved
While justification for the changes to the CPC 

were made on the basis that they would increase 
citizen security, they have not.354 Contrary to the 
belief that “harder laws and higher sentences 
would decrease crime,” in fact, “the figures show 
that these harsher measures have not increased 
the security of Bolivian persons.”355 A link between 
increased use of pretrial detention and lower levels 
of crime has not been established. As one lawyer 
explained:

It should be generally understood that 
the violation of these guarantees [the rights 
of the accused] and of the human rights of 
detainees is not, has not been and never will 
be an effective way to reduce crime. The vi-
olation of these guarantees has not reduced 
crime. The extreme harshness of the penal 
laws has also not been shown to be an effec-
tive way of reducing crime.356

For citizen security concerns to be addressed, 
there must be “a popularly administered justice 
system that actually holds criminals accountable”; 
however, “this is not happening in Bolivia.”357 In 
the absence of timely and effective investigations, 
trials, and ultimately convictions and sentences, 
there is no finding of guilt. As a result, the guilty 
continue to live in society and the innocent are 

imprisoned which certainly does not make for a 
safer society.

In fact, when individuals are detained, there 
is reduced incentive to move the case through the 
criminal justice system. This starts with the fact 
that investigations do not advance. For all practical 
purposes, “[w]hen the accused is in pretrial deten-
tion, the case is already closed.”358 That is, “prosecu-
tors use pretrial detention to satisfy victims” and 
then “just abandon the case, then go to [the] victim, 
say the criminal is already in jail, but the victim 
doesn’t know the process isn’t over, not even the 
investigative phase.”359

As a result, sentences are not issued: a vic-
tims’ organization that works on behalf of women, 
while critical of the fact that it is difficult to prove 
the need for pretrial detention in cases that involve 
female victims of certain types of crimes, also ac-
knowledged that “those who are detained stay in 
prison for more time than they should,” and “[t]he 
real problem is the system takes too long and the 
prison is always full of people who are not sen-
tenced.“360 This organization discussed the slow 
speed of the judicial process and the fact that “there 
is no judgment because the process is always lon-
ger than it should be.”361

Following an investigation, the next step in 
the criminal justice process should involve a for-
mal charge followed by an indictment. However, 
statistics demonstrate that a high percentage of 
cases never reach these stages. For example, only 
about one-third of cases for which a preliminary 
investigation is begun result in a formal charge.362 
Between 2008 and 2010, on average, the Public 
Ministry attended to between fifty-seven and six-
ty-one percent of these formal charges per year.363 
The number of formal charges that then resulted 
in indictments decreased by thirty-nine percent 
in that time period.364 On average, in 2012, seven-
ty-five percent of cases for which an investigation 
was started by the prosecution remained pending 
or unfinished, seventeen percent were rejected 
and only in seven percent of the cases was a formal 
charge issued.365 While on the one hand, a substan-
tial number of cases are filed in court, as the case 
makes its way through the criminal process, these 
figures decrease considerably, such that the num-
ber of cases that result in sentences is of concern.366

And finally, the criminal justice process re-
sults in convictions and sentences at a worryingly 
low rate. In 2010, out of the 20,670 formal charges 
that were filed, 874 received final judgments, rep-
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resenting only four percent of the total number 
of formal charges.367 This figure “is of great con-
cern because we cannot speak of justice while the 
justice system does not guarantee a restorative 
timely response for victims, nor certainty for the 
accused.”368

c. “School of Crime”
Finally, pretrial detention has the potential to 

increase crime by “creating” criminals, thus mak-
ing society even less safe. Throughout interviews, 
the term “school of crime”369 was repeatedly used 
to explain the phenomenon that pretrial detain-
ees actually learn how to become criminals while 
imprisoned.370 This is due first to State failure to 
separate convicted prisoners from pretrial detain-
ees: While Bolivian law and international human 
rights law dictate that individuals in pretrial de-
tention be separated from convicted prisoners,371 
in practice, the Bolivian State fails to do so.372 As 
one lawyer noted, “The defendants live in prison 
with convicted prisoners . . . The pretrial detain-
ee is sitting next door to a convicted prisoner but 
the law says they’re supposed to be separate. The 
rate of criminality inevitably increases.”373 

Simply by occupying the same space as crim-
inals, pretrial detainees learn criminal behavior. 
As one academic noted, “There is a feeling of citi-
zen insecurity and there are more people detained. 
Everyone gets put in the same place regardless of 
the crime committed–there’s no classification. It’s 
infectious—it’s a university of crime.”374 A judge 
similarly noted that “In reality, they [prisons] are 
universities of crime. A person ends up worse 
coming out of pretrial detention than they were 
coming in.”375

This occurs because when pretrial detainees 
occupy the same space as convicted and sentenced 
criminals—often for extended periods of time, giv-
en the extensive duration of pretrial detention—

the concept of criminality becomes normalized.376 
As one defense attorney explained, “Other inmates 
influence each other, including juveniles, and they 
start to think it’s normal to commit crimes.”377 In 
addition, pretrial detainees learn criminal behav-
ior from fellow detainees who have been convict-
ed and sentenced. A representative of an NGO ex-
plained this phenomenon as follows: “Sometimes 
detainees are learning criminal ways from the 
sentenced prisoners—it’s like a school. When real-
ly the purpose of pretrial detention is to guarantee 
the investigation.”378 

Yet another way in which prison can operate 
as a “school of crime” for pretrial detainees is as a 
result of learning criminal behavior through the 
criminal activity that occurs within prisons:379

Pretrial detention does not guar-
antee that somebody will not engage in 
criminal activity such as narco-traffick-
ing and car theft. This is because of the 
phenomenon of criminality within the 
prisons. Even if the law says that those 
in pretrial detention should be treated 
differently and separated from the sen-
tenced, this doesn’t actually occur.380

An additional issue arises as a result of the 
fact that children up to six years of age are allowed 
to live with their parents in prison and often con-
tinue to live there beyond age six.381 These chil-
dren, exposed to the criminal activity within pris-
ons, are not only subjected to violence, they also 
learn this behavior.382 When a child, unconnected 
to the criminal justice system except through a 
parent who is accused of committing a crime lives 
in prison and is directly exposed to convicted and 
sentenced individuals, he or she becomes schooled 
in criminal ways. The prison serves as a breeding 
ground for crime and can be the first step and trig-
ger for a lifetime of criminal activity. This issue is 

When a child, unconnected to the criminal justice system except 
through a parent who is accused of committing a crime lives in prison 
and is directly exposed to convicted and sentenced individuals, he 
or she becomes schooled in criminal ways. The prison serves as a 
breeding ground for crime and can be the first step and trigger for a 
lifetime of criminal activity.
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even more stark in the case of children who are 
born in prison. One official noted this tragic phe-
nomenon with regard to these children: “They are 
born in prison, and they will die in Chonchocoro.”383

Juveniles in pretrial detention are also par-
ticularly vulnerable to influence by convicted and 
sentenced prisoners, especially because the State 
fails to separate them from adults384 in contraven-
tion of its legal obligations.385 As a result, “youth 
who are not criminal become criminals” and “the 
juveniles become criminals for the rest of their 
lives.”386 This sentiment was repeated elsewhere: 
“In Bolivia, people keep thinking that putting peo-
ple in jail is good when in reality it’s a university of 
delinquency. A lot of people in jail are teenagers.”387

d. Use of Pretrial Detention to Mask Other 
Reasons for Citizen Insecurity

When the State uses pretrial detention as 
a tool to convince society that citizen security is 
being addressed, it essentially masks and neglects 
to address underlying structural issues that con-
tribute to crime and to problems that prevent the 
criminal justice system from functioning efficient-
ly. Rather than addressing these issues, the govern-
ment uses pretrial detention to provide a veneer of 
justice that conceals other issues.388 According to 
one analysis: “[a]ll we do is offer the public a solu-
tion that is not really a solution. They think the 
best way is to lock up the problem and that’s why 
we have this inversion of pretrial detention not be-
ing the exception.”389

For example, while the reforms to the CPC, 
including the expansion of crimes for which pretri-
al detention can be applied, were “responses to the 
feelings of State insecurity,”390 they have failed to 
“address structural problems.”391 While some laws 
were enacted on the premise that they would in-
crease safety, political motivations often lurked be-
hind these efforts, and once laws were enacted, the 
State failed to fully implement them: “[t]he prom-
ises of such laws are just used by political parties 
for their re-election. They then do whatever they 
want, more or less.”392 Following the enactment of 
laws, accompanying changes such as institutional 
and structural reform that would have enabled the 

legal changes to take full effect were not put into 
place.393 Instead, there was an over-reliance on 
the power of the law alone to improve the crimi-
nal justice system.394 As one NGO noted, “[t]here 
have been too many changes in the laws but the 
institutions themselves haven’t changed . . . [t]he 
deficiencies are blamed on the criminal procedure 
code and laws but in reality the laws were never 
enacted the way they were meant to be because 
the system was not prepared for the changes.”395 
Similarly, a lawyer explained, “[t]he institutions 
were not prepared to adopt such a big change.”396

As long as the State continues to use pretri-
al detention as the primary response to crime, 
meanwhile failing to examine other reasons for 
and solutions to crime, citizen security will not im-
prove. One lawyer countered the idea that pretri-
al detention reduces crime by stating, “[y]ou can’t 
fight crime with pretrial detention.”397 In using 
pretrial detention excessively and arbitrarily to re-
spond to citizen security concerns, and by ignoring 
the root causes of crime, the State allows these fac-
tors to not only persist, but to intensify. 

The State also meanwhile neglects to address 
other social justice and human rights issues. Left 
unaddressed, citizen security will not only not 
improve, but, as long as these other issues are ne-
glected, it is likely to worsen. For example, poverty, 
including “the incapacity of the State to address the 
citizen’s basic needs, the enormous gap between 
the rich and the poor and social exclusion”398 is 
one major reason for increased crime.399 There-
fore “what will decrease crime is reducing pover-
ty.”400 More specifically, another lawyer discussed 
the fact that in order to fight crime, the State must 
create jobs and take other steps that will make citi-
zens safer.401 Another lawyer discussed the broad-
er issues that must be addressed: “[t]he solution [to 
crime and fears about criminality] isn’t the stricter 
laws, but to work on the social, cultural, education, 
and economic matters.”402 By not addressing pov-
erty, the State allows one of the major underlying 
determinants of crime to continue to fester.

One reason the State has not addressed key 
problems in the justice system is because “the 
current government cares so little about the 

As long as the State continues to use pretrial detention as the primary 
response to crime, meanwhile failing to examine other reasons for 
and solutions to crime, citizen security will not improve.
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system of justice, and those appointed had no 
prior experience.”403 More specifically:

I don’t think that there ever was 
a party that was genuinely concerned 
with the judiciary. The judiciary is the 
orphan of the State, no one wants to 
take care of it, not even the lawyers 
because they benefit from all the flaws 
. . .  Other people just see the judiciary 
as a tool. The political priority is not the 
judiciary . . . No one has genuine inter-
est in the judiciary.404

F. Counter-reforms
The effects of citizen security concerns con-

tinue to influence efforts aimed at further restrict-
ing the rights of the accused and increasing the use 
of pretrial detention.405 As one official explained, 
“Since 2010 there has been a hardening of posi-

tions. People think that the code is too protective of 
the accused.”406 A lawyer explained that currently 
“they are thinking of changing these precautionary 
measures so they can be stricter” and this would 
include a new criminal procedural code.407 Overall, 
these reforms would result in “significantly reduc-
ing due process rights that exist within the law.”408 
As another lawyer explained, “Every time there is 
some serious incident, or someone is released from 
pretrial detention with an alternative measure, 
there is a move to make the law stricter.”409 For 
example, among other measures, counter-reforms 
that would further curtail defendants’ rights by 
limiting the number of times a defendant can ob-
ject and prohibiting the filing of certain motions, 
are currently under consideration.410 It is deeply 
worrisome that these changes are being consid-
ered in light of the grave human rights violations 
already taking place under current laws. 

A sign reads, “Copacabana Demands Justice for the Death of Dr. Vitaliano.”
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Serious underfunding of the criminal justice 
system, and in particular the system for indigent 
defense, stemming from the government’s lack of 
prioritization of this sector, is a major factor im-
pacting pretrial detention rates and broader due 
process protections in Bolivia. The lack of budget-
ary and other attention impacts the criminal jus-
tice system generally, and the situation of pretrial 
detention specifically, in three distinct but interre-
lated ways. First, public defense is severely inade-
quate, largely as a result of a poorly funded system 
and the attendant problems of lack of training. Sec-
ond, persistent poverty results in a population that 
is unable to defend itself and for whom private de-
fense is unaffordable and thus not an option. Third, 
further complicating each of the forgoing issues is 
the high level of corruption. Together, these factors 
result in persistent human rights violations and 
the inability of defendants to exercise the rights 
guaranteed under the Constitution and the CPC.

A. Insufficient Resources

1. LACK OF PRIORITIZATION AND RESOURCE 
ALLOCATION BY THE STATE

Bolivia’s Constitution establishes a public de-
fender system that obligates the State to provide 
for a defense attorney at no cost to defendants.412 
SENADEP is responsible for carrying out the con-
stitutional mandate of providing indigent de-
fense,413 but lawyer and judge interviewees iden-
tified a lack of government prioritization resulting 
in insufficient resources to SENADEP414 and as a 
result, a severe shortage of defense attorneys. Poor 
funding for legal aid severely limits the capacity of 
SENADEP and affects the criminal justice system 
more broadly.415 Without State funding, SENADEP 
is dependent on funding from foreign donors, 
which amounts to seventy-six percent of its bud-
get according to one report,416 to stay operational.417 
Problems arise when foreign funding is cut.418

The result is very low salaries for public de-
fenders, particularly in comparison to what they 
could be earning elsewhere.419 The average salary 
of a public defender is between 3000 and 3500 

Bolivianos (US$420–$490) a month.420 A judge in 
Sucre explained: “There is a [public defense] of-
fice of three to four attorneys. Every year, the Su-
preme Court chooses six or seven attorneys to be 
public defenders, but they don’t get paid.”421 Low 
salary also reduces the motivation for lawyers to 
become public defenders422 and contributes to the 
high turnover rate.423 In the words of one foreign 
funder: “For public defenders it’s impossible to hold 
up under the pressure, the cases, the salary.”424 As 
the director of SENADEP explained:

There’s too much turnover. The 
disadvantage is that after two years, 
they will be offered better jobs and then 
the new person comes in and has to be 

IV. HUMAN RESOURCES & POVERTY

“I see a failure in the justice system, and in justice operators.”411

 - Limbor Poral Seqouiz, Detainee and President of the Delegate’s Council, San Pedro Prison, La Paz

The Defense desk at the Departmental Tribunal of 
Justice in La Paz.
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trained all over again because they have 
no work experience. It’s all because the 
salary is so low. If the salary was the 
same as at other public ministries, they 
would likely stay.425

Lack of motivation also stems from the fact 
that lawyers often work at SENADEP in order to 
better position themselves to secure employment 
at the prosecutor’s office or in the judiciary, rather 
than because they are committed to defense work. 
Even the national director of SENADEP recogniz-
es that a job at SENADEP is seen to function as a 
“school” for attorneys to learn about the criminal 
justice system: “They learn and then they go,” he 
lamented.426

SENADEP attorneys themselves expressed 
this view. One attorney in the SENADEP office in 
Trinidad explained, “I came to SENADEP because I 
wanted to start a professional career.”427 Although 
the salary is “too low,” he hopes to move into 
an administrative career track.428 Working at 

SENADEP was also characterized as a “trampoline” 
or a “stepping stone.”429 Finally, because there is 
no job performance evaluation,430 motivation 
to provide a zealous defense is further reduced. 
Lawyers recognized that this is “bad for the 
clients.”431

It is not only SENADEP that is grossly under-
funded—the same is true for the prosecution.432 
Lack of motivation and high turnover rates there 
prevent the criminal justice system from operating 
at its best.433 The result is both inexperienced pros-
ecutors and delays caused by inefficient handover. 
As one judge noted, “[t]here are always changes 
happening within the prosecutor’s department 
. . . The one who is leaving must have an inven-
tory of cases to give to the new attorney, but this 
causes a lot of delay.”434 Those who receive training 
move on to other careers—one estimate was that 
only ten percent of people trained as prosecutors 
remain in that position.435 One judge criticized 
prosecutors as being “not professional, not objec-
tive, and [that they] don’t comply with the laws 

The Prosecutor’s desk at the Departmental Tribunal of Justice in La Paz. Also visible are the Judges’ desks.
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and constitutional rights. They’re handpicked, 
without experience, with political objectives. 
That’s the reality today.”436

2. INADEQUATE CAPACITY

“Everyday SENADEP gets two more cases to 
investigate so once somebody is put in pretrial 
detention, no investigation takes place because of 
the caseload.”437

- SENADEP Attorney, Riberalta

“There are not enough judges and there are too 
many cases for the judges.”438

- Sandro Fuertes Miranda, Prosecutor of the District of  
 Potosí, Potosí

Because the budget allocated to criminal de-
fense is so low, there is a sheer absence of a suffi-
cient number of defense attorneys.439 This is partic-
ularly stark in more remote areas of the country.440 
Without enough lawyers, attention to individual 
clients suffers. At the most basic level, defense 
attorneys do not go to prisons to meet with their 
clients, and thus cannot work on a strategy to best 
represent them.441 Furthermore, they are unable to 
attend hearings, leaving their clients defenseless 
at a critical stage of the criminal justice process.442 
A defense attorney spoke of the challenges that he 
faces: “I go into jails, people beg for help, I want to 
help people but can’t help everyone with their pa-
perwork.”443 The lack of capacity affects defendants 
at every stage of the process, even immediately 
following arrest when police sometimes prevent 
the arrested individuals from making calls, thus 
depriving them of their right to a defense attorney 
at the earliest stage of the process.444 As a result, 
many detainees are left without legal aid, less able 
to counter arguments proffered to impose pretrial 
detention, more likely to be treated in a way that is 
unfair or unequal and, ultimately, more likely to be 
placed in pretrial detention.

The absence of an attorney can have an 
especially strong impact at the pretrial hearing. 
Although by law the burden of proof falls on 
the prosecutor to prove that pretrial detention is 
necessary, in practice, a defendant is required to 
show that he is not a flight risk or will not obstruct 
justice.445 Without the legal assistance of a defense 
lawyer, a person charged with a crime is likely 
to be placed in pretrial detention, affecting his 
subsequent defense at trial: “when in prison, the 

defendant won’t see his lawyer as frequently and 
cannot follow the evidence against him. It works 
to his disadvantage.”446

However, even having a defense attorney 
does not guarantee quality legal defense.447 While 
the government is obligated not only to provide 
defense, but quality legal assistance,448 in Bolivia 
public defense is often of poor quality,449 and in 
some cases described as “really bad.”450 A frustrated 
detainee described her experience:

The defense attorneys never explain to us 
our rights. In the hearings, they only speak to the 
judges. They don’t explain anything to the client. 
For example, one of those [accused women] could 
have been given an alternative measure because 
she was in the middle of breastfeeding her child 
but she was put in pretrial detention. They don’t do 
enough investigations into the alternatives or oth-
er ways of helping us. It’s easier for them to send 
us here.451

It is not uncommon for defense lawyers to 
not even attempt to provide a defense at pretrial 
hearings.452 Lawyers explained that defense at-
torneys “don’t know enough”453 and that “[public 
defenders] are young lawyers without experience 
and will surely lose their cases.”454 It is defendants 
who suffer the repercussions when legal aid is in-
effective as a result of the diminished quality and 
capacity of legal defense attorneys.455

It is not only the defense that lacks capacity. 
There is also a serious dearth of prosecutors456 and 
judges457 and this problem is particularly acute in 
remote areas.458 As a result, these officials are often 
unable to fulfill even their most basic duties.459 One 
official went so far as to describe the lack of capac-
ity as well as the lack of institutionalization of the 
careers of all actors in the criminal justice system 
as constituting a “structural crisis.”460

3. LACK OF TRAINING
Whereas the quality of defense can be at least 

partially addressed by training, the lack of funding 
dedicated to training prevents improvement.461 
Without comprehensive and sustained training, 
judges, prosecutors, and defense attorneys are un-
able to perform to the best of their abilities, there-
by impacting the quality of the criminal justice 
system and, more broadly, pretrial detention.

In general, in the words of one lawyer, “train-
ings almost never happen now.”462 When the 
Crowley delegation asked one SENADEP attorney 
if he had received any training, he responded: “No, 



LEITNER CENTER   |   39

none at all. I had a trial my first day of work.”463 
The SENADEP office in Trinidad revealed that the 
SENADEP national officers do not offer capacity 
building.464 The absence of training in the face of 
substantial reforms in the criminal justice system—
reforms both to the CPC and the Penal Code— is 
especially problematic. Due to limited staff in the 
Trinidad office,465 conducting trainings in individu-
al offices would significantly detract from the time 
available to work with clients.466 As a result of this 
“deficient” training, public defenders “don’t present 
evidence to show the defendant is not a flight risk 
or does not present a risk of obstructing justice.”467 
The lack of training thus affects the imposition of 
pretrial detention.

The prosecutor’s office has not fared much 
better; the termination of foreign funding from the 
Spanish cooperation in 2009 resulted in the end 
of training for prosecutors by the Public Ministry 
Training Institute (Instituto de Capacitación de 
Ministerio Público).468

4. SYSTEM-WIDE IMPACT OF LIMITED 
FUNDING

The absence of other personnel resources 
and tools also contributes to systemic problems. 
For example, there are no court recorders in Boliv-
ia. The NGO Pastoral Penitenciaria explained that 
the “judge or legal reporters usually have a tape 
recorder. [Hearings] have to be transcribed, which 
can take two months or more.”469 Even at the in-
vestigation stage, the lack of resources is palpable. 
For example, “there is only one office that can do 
forensic investigations so they need to send this 
evidence to La Paz.”470 Further, basic systems—in-
cluding a registry of information about detainees 
from the date when they were detained to monitor 
the maximum duration of their legal detention—
are neither utilized nor maintained. As a result, 
officials operate based on incomplete or inaccurate 
information, contributing to illegal pretrial de-
tention when individuals are detained for longer 
than allowed by law. In the words of one detainee, 
“The big thing here is, ‘I can’t find your name in the 

system.’  That happens with the public defenders 
a lot, you go to them and give them your name to 
find out about your case and they can’t find any-
thing.”471 As an NGO explained, “There’s a system 
whereby prosecutors should register each case and 
its progress but it’s not enforced well.”472 Further-
more, “There’s no consequence if the prosecutor 
doesn’t register the information,”473 thus further 
reducing the incentive to follow such procedures. 

B. Poverty and Pretrial Detention

“If you have money you’ll be released, if you don’t 
you’ll be put in pretrial detention.”474

- Ramiro Llanos, Director General, Bolivian Prison  
 System, La Paz

“The people that are detained are the poorest 
people.”475

- Reynaldo Imaña, Attorney and Former Director of  
  the Implementation Team of the Criminal Reform  
  Process in Bolivia, La Paz

“Yes there are people who are more vulnerable – 
for example the poor families. For them sadly there 
is no justice.”476

- Ricardo Jaimes G, Pastoral Penitenciaria, Potosí

1. VULNERABILITY AND ACCESS TO DEFENSE
Pretrial detention laws, policies, and practic-

es impact the poor differently such that they are 
more likely to be detained in the first place, to be 
held in detention for longer, and to experience 
the effects of pretrial detention in a manner that 
is particularly intense and long-lasting. Discrimi-
natory treatment of the poor violates equality and 
non-discrimination provisions under Bolivian law 
as well as international human rights law.477

While the many structural limitations dis-
cussed above, especially those affecting the de-
fense,478 have a direct impact on the right of all 
detainees to a fair proceeding,479 given the strong 
correlation between poverty and pretrial deten-

Without comprehensive and sustained training, judges, prosecutors, 
and defense attorneys are unable to perform to the best of their 
abilities, thereby impacting the quality of the criminal justice system 
and, more broadly, pretrial detention.
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tion, the poor are disproportionately impacted.
A number of different factors contribute to 

the fact that the poor make up a disproportionate 
percentage of the pretrial detainee population.480 
First, they tend to be at a disadvantage with re-
spect to knowledge of the criminal justice system 
and how to navigate it, given low levels of educa-
tion, low literacy rates, and in the case of indige-
nous persons, the fact that their first language is 
not Spanish, but rather an indigenous language 
such as Quechua or Aymara, and that the legal sys-
tem, despite its legal obligation to do so,481 fails to 
provide for interpretation and translation.482 Given 
these factors, these individuals are at a significant 
disadvantage upon entering the criminal justice 
system and are generally unable to defend them-
selves. Officials and detainees alike recognized that 
“Most of the people here are here  . . .  because 
they are poor.”483 This is consistent with patterns 
both internationally and regionally.484

Being unable to defend themselves,485 the 
poor are dependent on legal aid, which, as discussed 

above, is largely nonexistent. Even where they 
do exist, legal aid services are not always free.486 
Either due to fees or because of corruption, “you 
need money to pay functionaries.”487 According 
to numerous people with whom the Crowley 
delegation spoke, “[t]he actors in many ways will 
do their work only when people pay in some 
way.”488 The only remaining option—to hire a 
private attorney—is not a realistic option given 
their inability to afford it.489

As a result, individuals who are poor or oth-
erwise vulnerable, including women, fare worse in 
a number of ways,490 including being more likely to 
be placed in pretrial detention and to then be de-
tained for longer periods of time than those who 
are not poor. For example, as one lawyer noted: “[T]
hey [poor or indigenous persons] are the ones that 
stay longer in the prisons.”491

2. IMPACTS OF PRETRIAL DETENTION ON 
THE POOR AND POVERTY

By focusing on pretrial detention as the 

A detainee at Riberalta Carceleta shares his experiences during an interview conducted by members of the 
Crowley delegation. The pieces of jewelry and carvings on the table were made by prisoners who sell these and 
other handmade goods to pay for basic goods and services that they must purchase out-of-pocket.
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“solution” to crime and citizen insecurity,492 the 
government fails to address the underlying causes 
of crime. Prime among these is the need to alleviate 
poverty, as well as investment in institution 
building and education.493 The money that the 
government directs to the cost of incarceration494 is 
money diverted away from fulfilling the economic, 
social and cultural rights that they are obligated to 
ensure.495

Because Bolivian prisons house a much great-
er number of prisoners than capacity allows, and 
since prisons provide limited food and medical 
care, it could be argued that the State’s costs to 
house its inmates are somewhat limited. In fact 
prisoners sometimes purchase necessary supplies 
for the police and other prison staff:

The inmates’ organizations are 
the ones who purchase the mattress 
and beds and showers for the police-
men. They also have their own visiting 
records – they buy the notebooks for 
the visitors to sign. In some cases, the 
administration of the guards demand 
from inmates that inmates lend them 
computers so that they can do their ad-
ministrative work because they don’t 
have their own tools.496

However, costs are passed on to inmates and 
their families: “[B]y skimping on expenses for the 
maintenance of pretrial detention facilities and 
the care of inmates, governments do not reduce 
the overall cost of pretrial detention. Rather, such 
costs are transferred elsewhere, usually to detain-
ees, their families, and the broader community.”497

As a result, pretrial detention worsens fami-
lies’ socioeconomic situations, sinking them deeper 
into poverty and perpetuating the cycle of pover-
ty.498 One reason for this is because families lose 
the income of the person who is detained.499 This 
impact is felt even after his release because peo-
ple with criminal records—even those who are not 
convicted—have a harder time finding work.500 Not 
only do families have to pay for some of the living 
expenses for their family member in detention, in-
cluding basic necessities that the government fails 

to provide,501 but they also often have to pay any 
fees, including bribes,502 associated with the legal 
defense and appeals processes.503 Additional costs 
associated with maintaining contact with the de-
tainee while he is imprisoned involve taking time 
off from work or school, as well as bus or fuel fare 
to and from the prison, to make these visits possi-
ble.504 Finally, rampant overcrowding, inadequate 
healthcare facilities, and grossly subpar services 
in prisons also have health consequences for de-
tainees and potentially for the families to whom 
they return.505 

C. Corruption

“Here, money is law, the law is money. The lawyer 
said	that	if	you	can	give	me	8,000	dollars,	I	can	fix	
everything with the judge and the prosecutor.”506

- Matthew Anthony, Detainee, Palmasola Prison, Santa Cruz

“Things don’t move if you don’t pay a bribe.”507

- Marco Antonio Roque, Detainee and President of the  
 Council of Delegates in Mocoví Prison, Trinidad

Corruption is a critical problem in the Boliv-
ian criminal justice system and impacts the over-
use of pretrial detention. The poor are especially 
vulnerable to persistent corruption.508 Bolivia has 
joined international efforts to combat corruption509 
and Bolivia’s own Constitution contains several 
provisions addressing corruption.510A separate law 
on corruption—Law 004—defines corruption as:

[T]he solicitation or acceptance, 
the offering or direct or indirect grant-
ing, of a public servant, a natural person 
or entity, domestic or foreign, of any ar-
ticle of monetary value or other bene-
fits, such as gifts, favors, promises or ad-
vantages for himself herself or another 
person or entity, in exchange for the act 
or omission of any act that affects the 
interests of the State.511

Despite these obligations, corruption in 
the judicial system was a recurring theme in 

As a result, pretrial detention worsens families’ socioeconomic 
situations, sinking them deeper into poverty and perpetuating the 
cycle of poverty.498
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interviews conducted by the Crowley delegation.512 
Sentiments regarding corruption were expressed 
by detainees, judges, lawyers, prosecutors, and 
others. For example, the system was described as 
“a sea of corruption”513 and as being “permeated by 
corruption.”514 A range of actors were implicated, 
including judges,515 prosecutors,516 defense 
attorneys,517 the police,518 and prison guards.519 
One detainee characterized the system as follows: 
“The Bolivian justice system is very corrupt. Their 
philosophy in the prison is that you’re not judged 
by your crime, but by your class.”520

Interviewees identified insufficient funding 
and resulting low salaries as contributing to the 
prevalence of corruption throughout the system. 
One official pointed out, “there is corruption among 
the police. The average salary is what a maid makes 
– 200 [Bolivianos] or less a month. There is no ac-
cess to training – they mostly come from rural ar-
eas with little formal education . . .  [This] doesn’t 

justify corruption but there are reasons why police 
look for other ways to get money.”521 

Corruption was also identified by interview-
ees as prevalent throughout different stages of the 
criminal justice process, and as having a particular 
impact on pretrial detention. As a representative of 
the Public Ministry explained, “There is corruption 
in assigning pretrial detention.”522 Being unable to 
pay bribes, the poor are more likely to be placed in 
pretrial detention in the first place. As one detain-
ee expressed, “The corruption in judges is eighty 
or ninety percent. If you have money you’re not 
here.”523 One interviewee explained that in some 
cases “victims pay the prosecutors who will then 
contact the judge. Last year for example, three 
prosecutors were arrested being caught taking 
bribes.”524 In other cases, bribes go directly to judg-
es and others who work in the courts, such as those 
in charge of managing evidence.525

Bribes are sometimes paid by victims to en-
sure that judges will assign pretrial detention 
when they otherwise would not.526 In other cases, 
the accused pay judges to not order pretrial deten-
tion, resulting in a bidding war between opposing 
sides.527 The bribe-paying system has become more 
organized and sophisticated, taking the shape of 
networks consisting of law firms that have been 
formed to pay off judges.528 One detainee described 
that while prosecutors and judges do not necessar-
ily directly ask for money, there is a “brokering” 
system whereby particular inmates are designated 
as point persons for judges.529 In some instances the 
prosecutors themselves request bribes.530 Further, 
while there are prosecutors and judges who can-
not be bribed, “you can pay a lawyer to switch the 
judge or prosecutor,”531 thus finding a way to en-
gage in corruption.

One detainee in Potosí argued that one of the 
primary reasons Bolivia has one of the highest rates 
of pretrial detention in the world is because judges 
and prosecutors are only paid bribes by victims 
when they assign pretrial detention, but not when 
they order alternatives to pretrial detention.532 
On the other hand, one lawyer explained that in 
the case of defendants who are alleged narco-
traffickers, who can afford to hire private lawyers 
“whose specialty or skill is bribery,” the exact 
opposite outcomes result. That is, they are released 
even before an oral trial commences and given 
alternative measures that poorer defendants 
who are unable to pay bribes are not likely to be 
assigned.533 Even the fear of being suspected of 

A T-shirt with the message, “Victim of a Corrupt 
Judicial System.”
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taking bribes affects judicial decisions: as one 
lawyer suggested, “judges haven’t decreased the 
level of pretrial detention significantly because 
if they do the view is that they’re being bribed if 
they don’t have enough guilty verdicts.”534

Bribe taking also occurs at the stage of re-
lease from pretrial detention. A detainee in Riber-
alta described how his motion for cessation of pre-
trial detention was denied, despite having been 
detained for the legal limit of three years. He was 
told that the motion would be granted if he paid: 
“[T]he judges don’t respect that regulation [the 
cessation of pretrial detention after three years 
without a sentence], because they want from us, 
they demand from us, that we pay them . . .  ”535 
Another example was shared by a South African 
detainee in Palmasola prison in Santa Cruz:

My lawyer says he’ll get me out. I 
need to pay US$1500 now and another 
US$2000 when I get out. The lawyer 
says the money is to pay for documents 
to be released – to set up a marriage with 
a Bolivian woman, to get a job certificate, 
to get a housing certificate. . . .  Once 
the money is paid, it should be twenty 
days until I am released.536

Another example, shared by a volunteer 
with the Pastoral Penitenciaria, provides the per-
spective of the vastly different outcomes that are 
reached based on whether accused individuals en-
gage and participate in corruption:

The most impressionable thing in 
my thirteen years of volunteer work 

in the Pastoral was those four people 
that were apprehended on the bus on 
the way from La Paz . . . The three 
people had been given fifty kilos of co-
caine in a carafe, and the woman from 
San Borja had been given a small pack-
age . . . She said she didn’t know what 
was in the package, it could be because 
she’s someone that doesn’t have many 
resources and is ignorant . . . She came 
to Riberalta to be seen because she had 
cancer and she came to get an opera-
tion . . .  She was paid 500 bolivianos 
to take the package, and she took the 
money, it was welcome because she 
was coming here to Riberalta to be seen 
by a doctor. The four of them go to jail. I 
heard a lawyer [saying] . . . “4000 [bo-
livianos] each and in a month they’re 
out of jail.” He distributed the money 
that he’s going to give to the secre-
taries, judges, and all that. Look at the 
justice that goes to some corrupt peo-
ple, the ones who had fifty kilos were 
freed  . . .  and the woman with three 
hundred and fifty grams of cocaine got 
twelve years of prison . . . There’s a 
lot of injustice, considering that poor 
people are there, and the rich people 
don’t even step at the door of the jail. 
They have good lawyers and they get 
out . . .  with friends, influence, and 
money, buying the authorities. 537
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The Crowley delegation’s research and inter-
views with individuals in Bolivia demonstrate that 
the excessive and arbitrary use of pretrial deten-
tion is an issue of grave concern. The combination 
of legal reforms that have made it easier for indi-
viduals to be detained and to be detained for lon-
ger periods of time in combination with the lack of 
respect for laws that protect individuals demon-
strates the need for stricter application of existing 
laws as well as monitoring and advocacy to prevent 
the passing of laws that will further restrict rights. 
In addition, concerns about citizen security, while 

themselves legitimate, cannot be used to justify 
pretrial detention, particularly when increased 
use of pretrial detention does not make society 
safer. And finally, the human resource limitations 
that contribute to this practice must be addressed. 
It is all too easy and all too common for the govern-
ment and for society to both ignore and judge indi-
viduals who are brought into the criminal justice 
system; efforts must be made to ensure full human 
rights guarantees for all individuals who come into 
contact with the criminal justice system and those 
in pretrial detention. They must not be “left to rot.”

CONCLUSION
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 The Bolivian government must reduce the 
excessive and arbitrary use of pretrial detention. 
Pretrial detention should only be ordered in 
limited circumstances as an exceptional measure 
and for the shortest period of time possible when 
no reasonable alternative can address genuine risk 
of flight or obstruction of justice. Towards this end, 
the Bolivian government must ensure that legal 
rights, including increased protections for persons 
accused of committing crimes, many of which 
were enacted as Bolivia underwent a transition 
from the inquisitorial to adversarial system of law, 
are protected in practice. 
 The following are recommendations directed at 
the government to enforce existing laws as well as 
to enact legal and other reforms. Recommendations 
are also directed at the international community 
and non-governmental organizations (NGOs) and 
civil society to advocate for such enforcement and 
enactment. 

I. Legal

A. EXISTING LAW 
The government of Bolivia should establish 

an independent oversight body comprised of qual-
ified and independent members to monitor hear-
ings and periodically review judicial decisions to 
ensure compliance with and enforcement of the 
following CPC provisions:

•	 Basis for pretrial detention: ensure that judges:
◊ Apply CPC Article 233 in its totality: at the 

pretrial hearing, the judge must place the 
burden of proof squarely on the prosecu-
tion to present evidence that the accused 
committed the crime and that the accused 
“shall not submit to the procedure or shall 
obstruct the discovery of the truth.” 

◊ Enforce CPC articles 234 and 235 in their 
entirety by considering a range of fac-
tors to decide whether pretrial detention 
is necessary. This analysis should be 
a holistic one as opposed to a narrow 
consideration of whether the accused 
can furnish documents such as a lease 
and work certificate, requirements that 
have a particularly harmful effect on the 
poor. The judge should only order pretrial 

detention when the prosecution proves 
the need for detention through specific 
and demonstrable evidence.

◊ Do not use the gravity of the alleged crime 
as the only basis for pretrial detention. 

◊ Use pretrial hearings for their stated pur-
pose: that is, to determine whether pretri-
al detention is necessary, rather than to 
determine the culpability of the accused.

◊ Ensure that pretrial detention serves the 
procedural purpose for which it is in-
tended: the “discovery of the truth” and 
the progression of the case to subsequent 
stages of the criminal justice process. 

•	 Pretrial detention decision: The independent 
monitoring body should review decisions and 
ensure that judges explain the specific rea-
sons that underlie a decision to order pretrial 
detention and the length of detention. The 
length should be based on the time required 
to bring the preparatory phase of the criminal 
investigation forward.

•	 Extensions: The CPC Article 134 requirement 
that prosecutors inform judges of the progress 
of their investigation every three months 
must be enforced. When prosecutors request 
extensions, judges must enforce the require-
ment that they present evidence to prove 
the need for these extensions, taking into 
account whether they used the preparatory 
and preliminary phases of the investigation 
for the purposes for which they are intended 
(including the collection of evidence, investi-
gative activities and preparation of a defense 
strategy, including regular meetings with 
defendants). When judges grant extensions, 
they should base the length of the extension 
on the individual circumstances of the case; 
the default should not be a full extension.

RECOMMENDATIONS
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•	 Repercussions for non-compliance: 
◊ The government should establish reper-

cussions for judges, prosecutors, defense 
lawyers and detainees who do not appear 
at hearings and thus cause hearings to be 
suspended (in the case of detainees, they 
should assess who is responsible for their 
absence). 

◊ The new body should ensure that “negli-
gent officials” are subject to disciplinary 
and criminal liability for failing to meet 
deadlines (as required by CPC Article 
135) and that officials guilty of “malicious 
delay” are punished (as laid out in CPC 
Article 177(2)).

◊ The body should investigate and expose 
the system of punitive measures imposed 
by the Public Ministry on prosecutors and 
judges for not requesting and ordering, 
respectively, pretrial detention or for not 
adequately “punishing” accused individu-
als. This interference with judicial inde-
pendence should be eliminated. 

B. LEGAL REFORMS
•	 Revisions to specific CPC provisions

◊ Include an “and” between the two 
enumerated provisions of CPC Article 233 
to provide clarity about the requirements 
for pretrial detention and to reflect a 
recent Constitutional Court decision. The 
revised provision should read: 

“Once the formal charge has taken 
place, the judge may order that the de-
fendant submit to pretrial detention at 
the well-founded request of the prose-
cutor or the victim, even if he has not 
been established as the complainant, 
when the following requirements are 
met: the existence of elements of suf-
ficient conviction to sustain that the 
accused is, with probability, the author 
or participated in the offense and the 
existence of elements of sufficient con-
viction that the accused shall not sub-
mit to the procedure or shall obstruct 
the discovery of the truth.”

◊ Include specific language about what con-
stitutes grounds for (1) extensions of the 

preliminary investigation (CPC Article 
301) and the preparatory stage (CPC Article 
134); (2) exceptions to the three-year max-
imum duration of the criminal justice pro-
cess (CPC Article 133); and (3) exceptions 
to the cessation of pretrial detention (CPC 
Article 239).

◊ Remove recidivism as an independent 
ground for pretrial detention.

◊ Reduce the time limits for the length of 
pretrial detention and the maximum dura-
tion of the criminal justice process.

•	 Alternatives to pretrial detention: Expand the 
range of available alternatives to pretrial de-
tention under Article 240. Trainings should 
encourage defense lawyers to advocate for 
and judges to consider these alternatives, par-
ticularly in the case of individuals accused of 
non-violent offenses if flight risk or obstruc-
tion of the investigation can still be reason-
ably avoided. In all cases, the prosecutor must 
establish why alternative measures would be 
insufficient to guarantee that the process will 
proceed. Additional alternatives to pretrial de-
tention may include a sworn promise by the 
defendant to attend court hearings, period-
ic reporting to a court or other authority as a 
condition of remaining free pending trial, and 
different types of surveillance.

•	 Pretrial services program: Study and consider 
the adoption of a pretrial services program, 
looking for guidance to UMECA (La Unidad 
de Medidas Cautelares para Adolescentes or 
the Unit of Precautionary Measures for Ad-
olescents) in the State of Morelos in Mexico 
which created Latin America’s first such pro-
gram. UMECA evaluates individual cases and 
proposes release and supervision alternatives 
to detention based on a risk-assessment report 
of detainees, based on interviews and back-
ground information.538 

•	 Prevent the enactment of legal reforms that 
will increase pretrial detention: Monitor de-
velopments that are currently underway that 
would make pretrial detention even more 
widespread and mobilize to prevent these 
changes from being made.
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II. Increased Collection and 
Transparency of Data

The Bolivian government, under the leader-
ship of the Prison System [Regimen Penitenciario], 
should:
•	 Record-keeping: Create a centralized, national 

system that records a prisoner’s date of entry 
into pretrial detention and put into place an 
alert system based on these records to notify 
relevant judicial authorities when the legal 
limits for pretrial detention are about to expire: 
eighteen months without an indictment; thir-
ty-six months without a sentence; no longer 
than the legal minimum of the penalty for the 
most serious offense being tried; or three years 
total. 

•	 Basic statistics and information: 
◊ Regularly collect and publish official sta-

tistics on their pretrial detention policies, 
practices, and population.

◊ Routinely collect and disseminate statistics 
on critical aspects of the criminal justice 
system including: the number of people 
in pretrial detention, the length of pretri-
al detention periods, crime rates, and the 
number of formal charges, indictments 
and sentences.

•	 Documentation: Document the socioeconom-
ic impact of pretrial detention on families 
and communities by conducting surveys that 
demonstrate the over-representation of poor 
and marginalized communities in detention.

III. Capacity Building

To ensure that actors in the criminal justice 
system are aware of the rights of persons accused 
of committing crimes, the government must com-
mit to increasing the number of judges, prosecu-
tors, and SENADEP lawyers in the system, as well 
as increasing their capacity. Further, detainees and 
their families should be made aware of their rights 
in order to be better able to protect and advocate 
for themselves. 

A. INCREASE AND IMPROVE CAPACITY IN 
THE CRIMINAL JUSTICE SYSTEM 
•	 Increase the number of judges, prosecutors 

and SENADEP lawyers:
◊ The government must increase the num-

ber of judges, prosecutors, and SENADEP 
lawyers, particularly in remote areas of 
Bolivia. In particular, it should allocate suf-
ficient resources to SENADEP to comply 
with their national and international obli-
gations to ensure that accused individuals 
are guaranteed the right to legal advice and 
assistance from the earliest stages of the 
criminal justice process (including at po-
lice stations and during police interviews) 
and to guarantee the principle of “equality 
of arms” between the prosecution and de-
fense. This will also contribute to reducing 
the disproportionately high percentage of 
poor people in pretrial detention.

•	 Necessary funding: Foreign governments and 
funders should maintain or increase funding 
to SENADEP to ensure sufficient numbers of 
lawyers are available. They should also fund 
trainings to ensure that these lawyers provide 
quality defense. Bilateral cooperation pro-
grams should focus on increasing the capac-
ity of the judiciary and the defense in order 
to have a real and meaningful impact on the 
criminal justice system and the disproportion-
ately high number of pretrial detainees in Bo-
livian prisons.

•	 Expand capacity of the system: Recruit and 
train paralegals to address the shortage of SEN-
ADEP lawyers. 539 These paralegals can provide 
legal aid, particularly at the initial stages of the 
criminal justice process, and thus help to re-
duce the number of people who are arbitrari-
ly and unnecessarily put in pretrial detention. 
They can also review the date that individuals 
were put in pretrial detention to monitor when 
pretrial detention terms will expire. 

•	 Trainings for current actors: Conduct train-
ings aimed at judges, prosecutors and defense 
lawyers on key provisions of the CPC that im-
pact pretrial detention. These trainings should 
emphasize both technical skills and the foun-
dational principles and values underlying the 
adversarial system. Key principles include the 
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presumption of innocence, the use of pretrial 
detention as an exceptional measure, and oth-
er due process rights.

•	 System of review for defense lawyers: Put 
into place job performance evaluations for 
SENADEP lawyers to increase motivation to 
provide effective and quality defense. This 
also complements CPC provisions that provide 
punitive measures for judges and prosecutors 
who are in non-compliance with the Code. Be-
cause many lawyers use SENADEP as a step-
ping stone for positions with the prosecutor or 
judiciary, encourage the Public Ministry and 
the judiciary to base their hiring decisions on 
these evaluations. 

•	 Address corruption within the system:
◊ Document the extent of corruption in the 

criminal justice system and increase over-
sight, particularly at those stages of the 
system that are most vulnerable to corrup-
tion. 

◊ Increase efforts to align practices with 
Bolivia’s legal obligations with respect to 
corruption (the Constitution, Law 004, the 
United Nations Convention against Cor-
ruption, and the Inter-American Conven-
tion against Corruption).

◊ Punish officials found guilty of engaging in 
corrupt practices. 

B. INCREASE CAPACITY OUTSIDE THE 
CRIMINAL JUSTICE SYSTEM
•	 Expand access to information for ordinary Bo-

livians as well as pretrial detainees:
◊ NGOs and other civil society actors should 

create “know-your-rights” materials and 
disseminate them through outreach ef-
forts and trainings both in community 
settings and inside prisons. Pastoral Peni-
tenciaria and “Training and Citizen Rights” 
(CDC) are particularly well placed to con-
duct these trainings. These materials will 
provide individuals with the knowledge 
and advocacy skills and tools they need to 
navigate through the criminal justice sys-
tem if they or their family members are ar-
rested. They should contain the following 
information: 

(1) The legal purpose of pretrial detention, 
including the fact that pretrial detention is 
different from a post-conviction sentence 
and therefore must not serve as punish-
ment;

(2) The legal time limits of pretrial deten-
tion;

(3) The legal requirements that must be 
satisfied to legitimize the use of pretrial 
detention. In particular, materials should 
stress the fact that the prosecutor must 
prove the need for pretrial detention 
through evidence and that defendants are 
not required to prove that they should not 
be detained. 

•	 Outreach to vulnerable groups: A particular 
emphasis should be placed on outreach to vul-
nerable groups including poor communities, 
indigenous communities (in their native lan-
guages) and women.

•	 Outreach to impact society-wide understand-
ing of the criminal process:
◊ These materials should aim to correct mis-

understandings about the criminal justice 
system that form the basis for societal 
pressure on judges to impose pretrial de-
tention. They should be aimed at helping 
to reframe the mentality of the citizenry 
by showing that the criminal justice sys-
tem must operate based on principles of 
due process.

◊ Outreach should also be directed at neigh-
borhood groups to address citizen security 
concerns through joint meetings between 
members of these groups, the police, and 
the judiciary to discuss how citizen securi-
ty can be addressed in a way that does not 
rely on pretrial detention. 

◊ Bring a human face to the experiences of 
pretrial detainees through a radio program 
– “detainee voices”540 – that brings the per-
sonal stories of pretrial detainees to the 
public to better inform society about pre-
trial detention and human rights abuses. 

•	 Advocacy around society problems: NGOs and 
civil society should:
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◊ Demand increased transparency about 
data such as the number of pretrial de-
tainees and the number of formal charges, 
indictments and sentences. Based on this 
data, they should expose the fact that high 
rates of pretrial detention do not increase 
citizen security, particularly given the ex-
tremely low rate of cases that reach the 
final stages of the criminal justice process.

◊ Redirect advocacy to focus on demanding 
that the criminal justice system functions 
and that cases progress to indictment, con-
viction and sentence or acquittal.

◊ Put increased pressure on the State to ad-
dress societal problems underlying crime, 
particularly issues related to poverty, in 
order that the State fulfills their obligation 
to address poverty. They should advocate 
for greater attention and investment in 
poverty reducing steps such as institution 
building, education and social services and 
monitor the development of the post-2015 
generation of the Millennium Develop-
ment Goals. This advocacy should join ef-
forts currently underway to include rule 
of law and access to justice, which would 
contribute to sustainable development, 
poverty reduction and improved citizen 
security, in these MDGs.

IV. Conditions of Detention

•	 Separation: Separate pretrial detainees from 
convicted and sentenced individuals, women 
from men, and juveniles from the adult pop-
ulation in conformity with both Bolivian and 
international law. 

•	 Basic necessities: Provide detained persons 
with basic necessities (mattresses, nutritious 
food, water, clothing, toiletries medical care, 
and medication) free of charge, in particular to 
avoid the gap in conditions for different indi-
viduals based on their ability to pay. Provide 
additional rations and medical care to preg-
nant women. 

•	 Rights of children: Put measures in place so 
that children who live with their parents in 

prison can live as normalized a life as possible 
by attending school and engaging in other ac-
tivities.

•	 Independent monitoring system: Independent 
monitoring bodies should carry out regular 
visits to prisons to ensure that conditions are 
aligned with requirements under Bolivian and 
international law.

•	 Complaints mechanism: Put into place mecha-
nisms for detainees to report abuses and seek 
redress without putting themselves in danger.
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accusatorial system. The issue society takes with the accusatorial 
system is that they see it as advantageous to the accused and not 
to the victim. They view the accusatorial system as advocating on 
behalf of prisoners.”).

81. Interview with Nelma Teresa Tito Araujo, President of the Second 
Criminal Court, Department of Justice, in Potosí, Bolivia (May 16, 
2012). See infra Part III.

82. See infra Part III.

83. Interview with Ninoska Ayala Flores,  Attorney and National 
Head, Training Program in Human Rights and the Culture of 
Peace, Training and Citizen Rights (“CDC”), in La Paz, Bolivia (May 
23, 2012).

84. Interview with Dr. Ramiro E. López Guzmán, Appellate Judge, 
Criminal Division, in La Paz, Bolivia (May 24, 2012) (“Instead of 
bringing down the number of detainees, the number of detainees 
has risen . . . . If we look at statistics, from the passage of the crimi-
nal code of 1999 to today, the rates of pretrial detention have gone 
up.”).

85. Id. (asserting that “[t]he investigative period should last six months 
but many pretrial detainees are there for much more than six 
months. The process establishes a minimum and a maximum 
period of pretrial detention, from eighteen months to three years. 
Obviously, you can see and if you have the opportunity with the 
examining judges, they have pretrial detainees longer than three 
years.”).

86. Interview with Enrique MacClean Soruco, supra note 77 (explain-
ing how the prosecutor has control over the investigation and its 
functional direction, which includes the authority to direct the 
police and seek disciplinary measures for non-compliance, how-
ever prosecutors face a lot of resistance from police officers in the 
compliance of their instructions); Interview with Margot Pérez 
Montaño, supra note 69 (“It’s so common that prosecutors have 
problems with police, and vice-versa, and judges have problems 
with both of them.”); Interview with Reynaldo Imaña, supra note 
79 (“[T]hey have not been able to manage that police and prosecu-
tors work together. This is still a weak point. The Public Ministry 
still has not developed strategy to ensure that these two actors 
work together. This has been the weakest point.”).

87. Interview with Reynaldo Imaña, supra note 79 (“Where we have 
least success . . . is the investigative stage. The written aspect still 
dominates.”); see also infra Part II(A)(4) (discussing the require-
ment that the accused disprove the request for pretrial detention 
through the submission of written documents).

88. Interview with Enrique MacClean Soruco, supra note 77.

89. Id. (“People only understand the justice system as the media pres-
ents. The media does not point out the structural reasons. It does 
not point out that trials are not public or are bureaucratic. That is 
why the judiciary has a very bad reputation in the country, people 
don’t trust judges, that it has legitimate authority. Even though we 
had elections for judges, people did not see this as an improve-
ment, they see it as another political influence on the judiciary. 
People don’t trust the DAs and the prosecutors.”).

90. Interview with Margot Pérez Montaño, supra note 69 (“Recently, 
we’ve been moving backwards . . . we’ve changed our system but 

not the infrastructure even though it’s supposed to be completely 
different. Instead of improving, we’re actually stuck. We haven’t 
been able to progress the same way our colleagues in other 
countries have.”); Interview with Jorge Richter Amallo, supra note 
18 (“The problem is not the code, but the implementation. The 
institutions were not prepared to adopt such a big change.”).

91. Interview with Marcelo Barrios Arancibia, Sentencing Judge, in 
Sucre, Bolivia (May 15, 2012) (discussing that while previously, 
trainings were held to change this mentality, “for the past three 
to four years, they [the State] are stepping back”); Interview with 
Silvia Salame Farjat, President of the Illustrious Bar Association 
of Chuquisaca, in Sucre, Bolivia (May 15, 2012) (“There was the 
switch to the accusatorial system, but they did not change the 
minds of the judges. Neither did they train the attorneys for this 
new system.”).

92. See infra Part II (discussing how the practice differs from law, and 
the actual experience of pretrial detainees in Bolivia, in more 
detail).

93. See, e.g., International Convention for the Protection of All Persons 
from Enforced Disappearance, Dec. 20, 2006, A/RES/61/177 
(ratified Dec. 17, 2008); Convention on the Rights of Persons 
with Disabilities, Dec. 13, 2006, 2515 U.N.T.S. 3 (ratified Nov. 16, 
2009); International Convention on the Protection of the Rights 
of All Migrant Workers and Members of their Families, Dec. 18, 
1990, 2220 U.N.T.S. 3 (acceded Oct. 16, 2000); Convention on the 
Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (ratified June 26, 
1990); Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 
85 (ratified Apr. 12, 1999) [hereinafter Convention against Torture]; 
Convention on the Elimination of All Forms of Discrimination 
against Women, Dec. 18, 1979, 1249 U.N.T.S. 13 (ratified June 8, 
1990); International Convention on the Elimination of All Forms of 
Racial Discrimination, Dec. 21, 1965, 660 U.N.T.S. 195 (ratified Sept. 
22, 1970); International Covenant on Civil and Political Rights, 
Dec. 16, 1966, 999 U.N.T.S. 171 (acceded Aug. 12, 1982) [hereinafter 
ICCPR]; International Covenant on Economic, Social and Cultural 
Rights, Dec. 16, 1966, 993 U.N.T.S. 3 (acceded Aug. 12, 1982) [herein-
after ICESCR].

94. Bolivia became party to the American Convention on Human 
Rights on June 20, 1979, which subsequently placed them under 
the auspice of both the Inter-American Commission on Human 
Rights and the Inter-American Court of Human Rights. See Or-
ganization of American States, American Convention on Human 
Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123 [herein-
after American Convention]. The Inter-American Commission 
promotes human rights among members of the Organization of 
American States by investigating countries, preparing country 
reports, mediating disputes about human rights problems, and 
handling individual complaints submitted to the Commission Id. 
arts. 41, 46, 48, 51. Meanwhile, the Inter-American Court has the 
advisory power to interpret the American Convention as well as 
other treaties concerning the protection of human rights within 
the American states and the adjudicatory power to rule on cases 
of human rights violations referred to the Court. Id. arts. 61, 62, 64

95. See cOnStitutiOn, supra note 75, art. 13(IV).

96. See, e.g., CPC 1970, supra note 33, art. 1 (declaring that “[n]o indi-
vidual shall be convicted unless a final judgment has been issued 
after having been heard in a public oral trial held pursuant to the 
Constitution, any international conventions and treaties in force, 
and this Code.”); id. art. 5.

97. See cOnStitutiOn, supra note 75, art. 180(I) (highlighting key princi-
ples, including transparency, orality, promptness, immediacy and 
equalities of the parties); CPC 1970, supra note 33, art. 1.

98. See cOnStitutiOn, supra note 75, art. 120(I) (the right to be heard by 
a “competent, independent and impartial jurisdictional authori-
ty”); id. art. 178(I) (establishing the principles of independence and 
impartiality); see also CPC 1970, supra note 33, art. 3.

99. See cOnStitutiOn, supra note 75, art. 117(I) (“No person can be 
convicted without having been previously heard and judged in 
accordance to due process. No one shall be subjected to criminal 
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sanction that has not been imposed by a competent judicial au-
thority as an executed judgment.”); CPC 1970, supra note 33, art. 1.

100. See CPC 1970, supra note 33, art. 6; see also cOnStitutiOn, supra note 
75, art. 116(I).

101. See id. (“During the process, in case of doubt regarding the appli-
cation of a norm, the most favorable to the accused or processed 
shall govern.”).

102. . See Universal Declaration of Human Rights art. 10, G.A. Res. 217 
(III) A, U.N. Doc. A/RES/217(111)(Dec. 10, 1948); ICCPR, supra note 
93, art. 14(1).

103. ICCPR, supra note 93, art. 14(1). Additional protections are found 
in several regional documents; Organization of American States, 
American Declaration of the Rights and Duties of Man art. 26, 
O.A.S. Res. XXX, OEA/Ser.L/V/II.23 (May 12, 1948); Convention 
for the Protection of Human Rights and Fundamental Freedoms 
art. 6(1), Nov. 4, 1950, 213 U.N.T.S. 222; African Charter on Human 
and People’s’ Rights arts. 7(1), 26, June 27, 1981, OAU Doc. CAB/
LEG/67/3 rev. 5, 21 I.L.M. 58.

104. See ICCPR, supra note 93, art. 14(3).

105. See id. art. 14(2).

106. See, e.g., Basic Principles on the Independence of the Judiciary, 
U.N. Doc. A/CONF.121/22/Rev.1 (1985) (“The judiciary shall decide 
matters before them impartially, on the basis of facts and in accor-
dance with the law, without any restrictions, improper influences, 
inducements, pressures, threats or interferences, direct or indirect, 
from any quarter or for any reason.”).

107. See Bangalore Principles of Judicial Conduct of 2002, reproduced in 
Report of the Special Rapporteur on the Independence of Judges 
and Lawyers, Annex, U.N. Doc. E/CN.4/2003/65 (Jan. 10, 2003), 
available at http://www.unodc.org/ pdf/ crime/ corruption/ judicial_
group/Bangalore_principles.pdf; see also Giuseppe Di Federico, 
Judicial Accountability and Conduct: An Overview, in Judicial 
independence in tranSitiOn 87, 96 n.20 (Anja Seibert-Fohr ed., 2012).

108. See infra Part III.

109. .Judicial inteGrity Grp., cOmmentary On the BanGalOre principleS OF 
Judicial cOnduct ¶ 28 (2007) [hereinafter BanGalOre cOmmentary], 
available at http://www.coe.int/ t/ dghl/ cooperation/ ccje/ textes/
BangalorePrinciplesComments.pdf (construing the Bangalore 
Principles.

110. See inter-am. cOmm’n h.r., repOrt On citiZen Security and human 
riGhtS’, OEA/Ser.L/V/II, doc. 57 ¶ 159 (Dec. 31, 2009), available at 
http://scm.oas.org/pdfs/2010/CP25032E.pdf [hereinafter Citizen 
Security Report].

111. See ICCPR, supra note 93, art. 9(1) (codifying this fundamental 
right).

112. See Body of Principles for the Protection of All Persons Under 
Any Form of Detention or Imprisonment, Principle 2, G.A. Res. 
43/173, U.N. Doc. A/RES/43/173 (Dec. 9, 1988) [hereinafter Body 
of Principles].

113. ICCPR, supra note 93, art. 9(1).

114. See Bangalore Commentary, supra note 109, ¶ 47 (“[A] judge should 
not deprive a person of his liberty except on such grounds and in 
accordance with such procedures as are established by law. Ac-
cordingly, a judicial order depriving a person of his liberty should 
not be made without an objective assessment of its necessity 
and reasonableness. Similarly, detention ordered in bad faith, or 
through neglect to apply the relevant law correctly, is arbitrary, 
as is committal for trial without an objective assessment of the 
relevant evidence.”).

115. See ICCPR, supra note 93, arts. 9(1), 9(3), 14(2); see also Body of Prin-
ciples, supra note 112, at Principle 39.

116. See United Nations Standard Minimum Rules for Non-Custodial 
Measures (The Tokyo Rules), Principle 6, G.A. Res. 45/110, U.N. 
Doc. A/RES/45/110 (Dec. 14, 1990) [hereinafter Tokyo Rules].

117. See cOnStitutiOn, supra note 75, art. 23(III) (“No one can be detained, 
apprehended, or deprived from freedom, unless in the cases and 
in accordance to the ways established by law. The execution of 
the order will require that it be issued by a competent authority 

and that it be in writing.”).

118. CPC 1970, supra note 33, art. 7 (concerning the application of 
“Precautionary and Restrictive Measures”).

119. cOnStitutiOn, supra note 75, art. 23(I) (stating the right to freedom 
and personal security); see also CPC 1970, supra note 33, art. 221.

120. See cOnStitutiOn, supra note 75, art. 23(I); see also CPC 1970, supra 
note 33, art. 221. The CPC identifies circumstances under which 
pretrial detention cannot apply (private offenses, offenses not 
punishable by imprisonment, and offenses punishable by impris-
onment with a legal maximum sentence of less than three years). 
See id. art. 232. In those cases only the measures provided for in 
Article 240 can be applied. See id. Moreover, pregnant women and 
nursing mothers of children under one year of age cannot be put 
in pretrial detention unless “no alternative measure is possible.” Id.

121. CPC 1970, supra note 33, art. 221 (“Such measures shall be autho-
rized through a well-founded court order, as regulated herein, and 
shall last only for as long as they need to be applied.”).

122. See id. art. 237.

123. See CPC 007, supra note 66, art. 222 (stating that precautions must 
be taken, including minimizing the harm to a person’s reputation).

124. See CPC 1970, supra note 33, art. 237 (stating that pretrial detainees 
are considered innocent and are imprisoned solely for procedural 
criminal justice purposes).

125. An examination of the conditions of detention for detainees in 
Bolivia is beyond the scope of this Report; however, prison con-
ditions must meet certain minimum standards prescribed under 
international law. See generally Convention Against Torture, supra 
note 93; ICCPR, supra note 93; Tokyo Rules, supra note 116; Body 
of Principles, supra note 112, Standard Minimum Rules for the 
Treatment of Prisoners, U.N. Doc. A/CONF/611, annex I, E.S.C. res. 
663C, 24 U.N. ESCOR Supp. (No. 1) at 11, U.N. Doc. E/3048 (1957), 
amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No. 1) at 35, U.N. 
Doc. E/5988 (1977) (Aug. 30, 1955).

126. See, e.g., ICCPR, supra note 93, art. 9(3) (discussing pretrial deten-
tion); Body of Principles, supra note 112, at Principle 39 (explaining 
that except in special cases, generally those charged with crimes 
are entitled to be released); Tokyo Rules, supra note 116, at Prin-
ciple 6 (explaining that pretrial detention should be a last resort); 
see also American Convention, supra note 94,  art. 7(5) (explaining 
that arrestees must be brought before a judge within a reasonable 
amount of time after their arrest).

127. CPC 007, supra note 66, art. 233 (“Once the formal charge has 
taken place, the judge may order that the defendant submit to 
pretrial detention at the well-founded request of the prosecutor or 
the victim, even if he has not been established as the complainant, 
when the following requirements are met: 1. The existence of 
elements of sufficient conviction to sustain that the accused is, 
with probability, the author or participated in the offense; 2. The 
existence of elements of sufficient conviction that the accused 
shall not submit to the procedure or shall obstruct the discov-
ery of the truth.”). But see infra Part II (discussing the disparity 
between the Bolivian law as written and how the criminal justice 
system works in practice).

128. Id. art. 234 (defining flight risk as “any circumstance that allows 
for the reasonable assumption that the defendant shall not submit 
to the procedure, seeking to escape prosecution. To decide on the 
existence of flight risk, a comprehensive assessment of existing 
circumstances shall be carried out, with special consideration 
given to the following: 1. Whether the defendant has a regular 
domicile or residence, or family, business or work established in 
the country; 2. Whether the defendant has the means to flee the 
country or remain hidden; 3. Whether there is evidence that the 
defendant is preparing to flee; 4. Whether the defendant’s behav-
ior during the process or a previous process indicates that he is 
not willing to submit to it; 5. The defendant’s voluntary attitude 
towards the importance of recoverable damage; 6. Whether the 
defendant has been charged with the commission of another in-
tentional offense or has received a sentence of imprisonment by a 
court in the first instance; 7. Whether an alternative outcome was 
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applied to the defendant for an intentional offense; 8. Repeated or 
previous criminal activity; 9. Whether the defendant belongs to 
criminal associations or criminal organizations;10. Actual danger 
to society or to the victim or the complainant; and 11. Any other 
duly qualified circumstance that allows for the reasonable assump-
tion that the defendant is at risk of flight” (emphasis added)).

129. CPC 007, supra note 66, art. 235 with the Author’s added empha-
sis, defines “risk of obstruction” as:

 [a]ny circumstance that allows for the reasonable assumption that 
the defendant’s behavior shall hinder the discovery of truth. To 
decide on its existence, a comprehensive assessment of existing 
circumstances shall be carried out, with special consideration 
given to the following:

 1. That the defendant might destroy, alter, conceal, remove, and/or 
falsify evidence;

 2. That the defendant might negatively influence parties, wit-
nesses or experts, so they provide false information or behave in a 
reluctant manner;

 3. That the defendant might illegally or unlawfully influence Su-
preme Court justices, Plurinational Constitutional Court justices, 
and members, technical judges, citizen judges, prosecutors and/or 
officers and employees of the judiciary system.

 4. That the defendant might induce others to perform the actions 
set out in paragraphs 1, 2 and 3 above.

 5. Any other duly qualified circumstance that allows for the rea-
sonable assumption that the defendant shall directly or indirectly 
obstruct the discovery of the truth (emphasis added).

130. See Law 2494, supra note 62, art. 235(second) (“Precautionary mea-
sures, including pretrial detention, may also be applied when the 
defendant has been convicted through a final judgment in Bolivia 
or abroad, if five years have not elapsed since the completion of 
the sentence.”).

131. CPC 007, supra note 66, art. 235(third) notes that “[t]he judge, upon 
consideration of the allegations and assessment of the evidence 
furnished by the parties, shall render a well-founded judgment 
and stipulate:

 1) The inadmissibility of the application; 2) The application of the 
requested measure or measures; 3) The application of a measure or 
measures less severe than those requested; 4) The application of a 
measure or measures more severe than those requested, and even 
pretrial detention.

132. See CPC 1970, supra note 33, art. 230 (defining flagrante delicto as 
“when the perpetrator is caught in the act of committing or trying 
to commit a crime, or immediately after committing a crime while 
being pursued by law enforcement officers, the victim or witness-
es to the crime”).

133. See CPC 007, supra note 66, art. 233. To request pretrial detention 
in flagrante delicto cases, the procedure, with the Authors’ added 
emphasis, is as follows: 

 At an oral hearing, the examining judge shall hear the prosecutor, 
the defendant and the defendant’s counsel and the victim or 
complainant, verify compliance with the conditions of applica-
tion provided for in the Article above and decide on applying the 
procedure.

 If the judge accepts the application of the immediate procedure for 
flagrante delicto, at the hearing the prosecutor may:

 1. Request the application of an alternative outcome, including the 
abbreviated procedure when the conditions set forth in this Code 
are met.

 2. If complementary acts of investigation or evidence recovery be 
required, he shall request that the judge grant a term, as deemed 
necessary, not to exceed forty-five (45) days. The judge shall decide 
on the request of the prosecutor after the intervention of the 
victim and the defense;

 3. If he deems that there be sufficient elements of probative evi-
dence, he shall submit the charge and furnish the evidence at the 
hearing. The complainant may join the prosecutor’s indictment or 
he himself may accuse the defendant at the hearing by furnishing 

his own evidence. The defendant shall be notified of the public in-
dictment and the private indictment, if applicable, at the hearing 
and he shall have a maximum of five (5) days to submit any excul-
patory evidence. Immediately after this term, the examining judge 
shall set the date and time of the pretrial hearing, which shall be 
held within three (3) days. However, upon a well-founded request 
of the defense, the judge may extend the deadline for submission 
of exculpatory evidence by up to forty-five (45) days.

 4. Request the pretrial detention of the defendant when any of 
the conditions set forth in Article 233 of this Code are met, to en-
sure that the defendant appears at the trial. The request cannot be 
denied by the examining judge, except in the event of inadmissibility 
of pretrial detention.

 Any decision the judge may render with respect to paragraphs 
2 and 3 in accordance with the provisions set out in this Article 
shall not be subject to any appeal.

 Id. art. 393(third).

134. See CPC 1970, supra note 33, art. 232 (listing exceptions to the ap-
plication of pretrial detention). The role of the Examining Judges 
is related to the investigation and aspects of the preparatory stage, 
including the determination of the application of precautionary 
measures including pretrial detention in contrast to Trial Judges 
who have jurisdiction over the trials. See CPC 007, supra note 66, 
arts. 53–54.

135. ICCPR, supra note 93, art. 9(3) (listing minimal guarantees for 
criminal defendants).

136. ICCPR, supra note 93, art. 14(3)(c) (explaining the standards for 
criminal arrest); see also American Convention, supra note 94, art. 
7(5) (referring to a reasonable time for proceedings).

137. See amneSty int’l, Fair trialS manual 61–64 (1998)[hereinafter Fair 
trialS manual] (discussing the right to trial within a reasonable 
time).

138. cOnStitutiOn, supra note 75, art. 115(I) (guaranteeing justice that is 
plural, prompt, appropriate, gratuitous, transparent and without 
delay).

139. See CPC 1970, supra note 33, art. 133 (stating that the maximum 
time for the trial process is “three years from the first act of the 
proceedings”).

140. CPC 007, supra note 66, art. 239 (stating limits on pretrial deten-
tion).

141. Id. (discussing exceptions to the limits on pretrial detention).

142. See id. arts. 239, 240 (declaring that when “pretrial detention is in-
appropriate” a judge may order the defendant be put under house 
arrest, or impose other alternative measures).

143. See id. art. 300 (detailing that the police must complete the prelim-
inary stage of the investigation within twenty days of the start of 
prevention, and subsequently deliver information and evidence to 
the prosecutor).

144. See CPC 1970, supra note 33, art. 134 (“the preparatory stage shall 
be completed within a maximum of six months from the start of 
the process . . . .”); CPC 007, supra note 66, art. 301 (“The term set out 
in Article 134 of this Code shall begin as of the last notification of 
the charge provided to the defendants.”).

145. See CPC 007, supra note 66, art. 301 (“Upon receipt of police 
proceedings, the prosecutor shall analyze their content to: Order 
that the police proceedings be supplemented, setting a reasonable 
term not to exceed ninety (90) days, except for complex investiga-
tions, in which case the examining judge shall be notified of the 
extension.”).

146. See CPC 1970, supra note 33, art. 134 (articulating that “when the 
investigation is complex due to the events being linked to crimes 
committed by criminal organizations, the prosecutor may request 
that the investigating judge extend the preparatory stage up to a 
maximum term of eighteen months; this shall not entail an exten-
sion of the maximum term of the process”).

147. See id. art. 134 (“The prosecutor shall inform the judge of the inves-
tigation’s progress every three months.”).

148. See id. art. 135 (“Failure to meet the deadlines established in this 
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Code shall result in the negligent official’s being subject to disci-
plinary and criminal liability.”).

149. See CPC 007, supra note 66, art. 177(2) as amended by Law No. 
1768 of 10 March 1997 (“The judicial or administrative official 
guilty of malicious delay shall be punished with the penalty estab-
lished for the crime of refusal or delay of justice. Malicious delay 
is understood to be delay caused to accomplish any unlawful 
purpose.”).

150. See, e.g., United Nations, Econ. & Soc. Council, Comm. On Crime 
Prevention and Criminal Justice, Expert Group on Strengthening 
Access to Legal Aid in Criminal Justice Systems, Note by the 
Secretariat, U.N. Doc. E/CN.15/2012/17 (2012), Guideline 4) [here-
inafter UN Legal Aid Principles] (describing the steps that States 
should take in order to “ensure that detained persons have prompt 
access to legal aid in conformity with the law”).

151. cOnStitutiOn, supra note 75, art. 119(1) (providing for the equal 
opportunity of parties); id. art. 180(I)(asserting that jurisdiction is 
based on “equality of the parties”). See CPC 1970, supra note 33, 
art. 12 (“The parties shall have equal opportunity to exercise their 
powers and rights throughout the process.”)

152. See CPC 1970, supra note 33, art. 8 (“The defendant . . . shall be 
entitled to defend himself . . . .”); cOnStitutiOn, supra note 75, art. 
119 (articulating the right to defense); CPC 1970, supra note 33, 
art. 9 (requiring that defense counsel be appointed by the court if 
necessary).

153. See U.N. Secretary-General, Extreme Poverty and Human Rights: 
Rep. by the Secretary-General, ¶ 13, U.N. Doc. A/66/265 (Aug. 4, 
2011) [hereinafter Extreme Poverty Report] (“When persons living 
in poverty do not have access to legal representation . . . [t]here is a 
higher likelihood that they will . . . be detained for longer periods 
of time, and if facing trial, will be convicted.”).

154. See UN Legal Aid Principles, supra note 150,  para. 5 (“The United 
Nations Principles and Guidelines on Access to Legal Aid in Crim-
inal Justice . . . [aims] to strengthen access to legal aid in criminal 
justice systems.”).

155. See id. para. 15 (asserting that States should enact “specific leg-
islation and regulations and ensure that a comprehensive legal 
aid system is in place”). Additional guidelines provided by the 
UN Principles include the following: “States should ensure that 
effective legal aid is provided promptly at all stages of the criminal 
justice process”; “Effective legal aid includes, but is not limited to, 
unhindered access to legal aid providers for detained persons, 
confidentiality of communications, access to case files and ade-
quate time and facilities to prepare their defence.” See id. Principle 
7 (describing these as ways to ensure that legal aid is “prompt and 
effective”).

156. See id. Principle 1 (“[L]egal aid is a fundamental human right and 
an essential element of a functioning criminal justice system that 
is based on the rule of law . . . .”).

157. Id. Guideline 4 (detailing guidelines that govern legal aid activities 
at the pretrial stage).

158. See infra Part IV.

159. See Extreme Poverty Report, supra note 153, ¶ 13 (“Even when legal 
assistance is available, discrimination and linguistic barriers are 
powerful obstacles in the way of those seeking access to justice 
and redress.”).

160. See id. ¶ 81(noting that detention has “extensive and long-lasting 
negative effects on person’s living in poverty”); see generally Citi-
zen Security Report, supra note 110 (explaining how poverty could 
lead to frequent detention).

161. ICCPR, supra note 93, art. 2(1).

162. cOnStitutiOn, supra note 75, art. 14(II).

163. See UN Legal Aid Principles, supra note 150, Principle 10 (“States 
should also ensure that legal aid is provided to persons living in 
rural, remote and economically and socially disadvantaged areas 
and to persons who are members of economically and socially 
disadvantaged groups.”).

164. See id. paragraph  15. Moreover, “States should ensure that 

professionals working for the national legal aid system possess 
the qualifications and training appropriate for the services they 
provide.” Id. para. 64.

165. See, e.g., United Nations Convention Against Corruption art. 11, 
Oct. 31, 2003, 2349 U.N.T.S. 41 [hereinafter UN Convention Against 
Corruption].

166. Extreme Poverty Report, supra note 153, ¶ 10.

167. Fundación cOnStruir repOrt, supra note 7, at 67.

168. Interview with Dr. Angel Arias Morales Fono, Judge and Member 
of the Commission of Pardons, in La Paz, Bolivia (May 24, 2012) 
(“The law on criminal procedure establishes that character of 
exceptionality. And there is a contradiction with what happens 
today in the prison . . . prisons are filled with pretrial detention de-
tainees . . . yes there is contradiction in the application of the law.”).

169. CPC 007, supra note 66, art. 233.

170. See Constitutional Sentence, 0339/2012, Santa Cruz, 18 June 2012, 
Record 00679-2012-02-AL. A further complicating factor is that 
the decision making process is different when the case is one of 
flagrante delicto. In these cases, only one element must be satisfied. 
See CPC 1970, supra note 33, art. 230; CPC 007, supra note 66, art. 
393(third).

171. Interview with Prosecutor, in Beni, Bolivia (May 17, 2012).

172. Vladimir Nilo Medina Choque, Officer, Training and Citizen Rights 
(CDC) [Capacitación y Derechos Ciudadanos], in La Paz, Bolivia 
(May 23, 2012); Interview with Reynaldo Imaña, supra note 79 
(“I think we need to keep on working on the investigation phase, 
it has to be much more rigorous . . . There has to be more rigor in 
the conclusion that there is flight risk or obstruction of justice 
presented by the defendant. Now, there is more attention paid 
to the severity of the crime, rather than the danger of flight risk 
or obstruction of justice. Evidence is needed to justify flight and 
obstruction of justice. Gravity of crime is over-considered in as-
signing pretrial detention.”); Interview with Joe Loney, Volunteer, 
Pastoral Penitenciaria, in Cochabamba, Bolivia (May 14, 2012) (“In 
reality [they] look at the seriousness of the offense.”); Interview 
with Ramiro Orías Arredondo, Attorney & Executive Director, 
Fundación Construir, in La Paz, Bolivia (May 21, 2012) (“It shouldn’t 
be that the gravity of the crime is considered in pretrial detention. 
It should only be determined by flight risk and obstruction of 
justice.”).

173. Interview with Jerjes Justiniano Atalá, Private Attorney, in Santa 
Cruz, Bolivia (May 16, 2012).

174. Interview with Anonymous Detainee in El Abra Prison, in Cocha-
bamba, Bolivia (May 14, 2012).

175. Interview with Wilfredo Vasquez, Detainee and Delegate, Riber-
alta Carceleta, in Riberalta, Bolivia (May 16, 2012).

176. Interview with Jerjes Justiniano Atalá, supra note 173.

177. In an analysis of the criminal procedure reforms that countries 
throughout Latin America undertook starting in the 1990s, the 
Justice Studies Center of the Americas (El Centro de Estudios de 
Justicia de las Américas (CEJA)), in explaining two justifications 
for pretrial detention—flight risk and danger to the investigation 
or risk of obstruction—explains, with regard to flight risk that “the 
objective to be protected was the system’s expectation of judging 
the defendant. If he or she were to flee, the criminal procedure 
could only continue up to the oral trial and even in countries in 
which one can be judged in ausencia, the sentence could not be 
executed.” The analysis went on to say that “this raises issues re-
lated to the right to defense and has a high impact on the system’s 
image and its legitimacy.” Similarly, with regard to the second 
justification, in the case of “defendants who are thought to pose 
a threat to the investigation or who may obstruct and alter that 
process,” this obstruction “could limit the system’s effectiveness 
and thus the expectations of holding him or her responsible.” 
ceJa intrO repOrt, supra note 25, at 9. The reason that the codes 
provide different criteria upon which a judge can base his decision 
is so that the judge can “make a ruling based on the circumstances 
of the specific case and how well-established the defendant is in 
the country.” Id. at 11.
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178. Interview with Fernando Medina, Advisor, Embassy of Denmark, 
in La Paz, Bolivia (May 24, 2012) (remarking that: “In 2011 it seems 
we’re still in 2001, and the causal factors for pretrial detention 
are outside the justice system, and it occurs when lawyers turn 
preliminary trials into the main trials. Instead of the new criminal 
procedure code protecting human rights the idea of presumption 
of innocence doesn’t work. There is a seventy to eighty percent 
rate of pretrial detention. Pretrial detention has become the rule”).

179. Interview with Anonymous Member of the Judiciary, in Santa 
Cruz, Bolivia (May 15, 2012). Indeed, “public opinion is . . . influ-
enced by the press to think the hearing is the trial and sentence.” 
Interview with Iris Justiniano, Examining Judge, in Santa Cruz, 
Bolivia (May 16, 2012). Often, “[t]hese initial hearings are treated 
like a trial—these should be dynamic and quick but they turn into 
hearings about guilt and innocence.” Interview with Dr. Teresa 
Ledezma, supra note 69.

180. Interview with Anonymous Member of the Judiciary, supra note 
179.

181. Interview with Anonymous Official, in La Paz (May 25, 2012).

182. inter am. cOmm’n On human rtS., repOrt On terrOriSm and human 
riGhtS, OEA/Ser.L/V/II.116, doc. 5 rev. 1 corr. ¶ 223 (Oct. 20, 2002) 
(“The Commission has long emphasized the axiomatic nature of 
the presumption of innocence to criminal proceedings, and has 
called upon states to ensure that it is expressly provided for in 
their domestic laws. It is notable that this presumption can be 
considered violated where a person is held in connection with 
criminal charges for a prolonged period of time in preventative 
detention without proper justification, for the reason that such 
detention becomes a punitive rather than precautionary measure 
that is tantamount to anticipating a sentence.”).

183. See Alon Harish & Alexis Shaw, Man Forced to Work in Prison Sues 
Under Anti-Slavery Amendment, ABC neWS (Aug. 10, 2012), http://
abcnews.go.com/US/man-alleging-prison-labor-violated-an-
ti-slavery-amendment/story?id=16970464 (quoting Columbia Law 
School professor Jamal Greene, who stated that “[i]f you haven’t 
been convicted at all, your pretrial detention is not a form of 
punishment.”).

184. Interview with Anonymous Official, supra note 181.

185. Interview with Jorge Richter Amallo, supra note 18.

186. CPC 007, supra note 66, art. 234(8) (citing “repeated or previous 
criminal activity” as a grounds for determining flight risk). See also 
supra note 70 explaining that CPC 007 incorporates Law 2494’s 
addition of the risk of recidivism as a basis for the application of 
precautionary measures, including pretrial detention. For a dis-
cussion of the risk of recidivism as grounds for pretrial detention 
and the types of evidence submitted to the court to demonstrate 
this risk, see Fundación cOnStruir repOrt, supra note 7, at 194–97.

187. The dangers of using recidivism as the basis for pretrial detention 
include the following:

 [W]hen reasons related to recidivism are incorporated either as 
an autonomous justification or as criteria that the judge is asked 
to consider when examining the issue of flight risk or obstruction 
of justice, the function of pretrial detention in the system goes 
beyond the strict logic of ensuring the success of the criminal 
process. The danger in this is the possibility that there will be a 
return to the logic associated with early sentencing or alarmist 
considerations. ceJa intrO repOrt, supra note 25, at 13. 

 Furthermore, “when the questions to be asked are related to 
whether or not the crime produces alarm in the community or 
whether the defendant will commit more crimes, the judge must 
make a projection regarding future conduct that is eminently 
contrary to the right to be presumed innocent.” Id. Speaking of the 
2004 reform that added recidivism, one lawyer discussed the way 
in which this new law further restricted the rights of defendants:

 The criminal procedure code was good, and protected defendants 
but they added some articles in the last few years. For example, 
if a defendant repeats a crime he is ineligible for alternative mea-
sures. The 2004 and 2007 laws made the system worse and don’t 
respect the fundamental rights of defendants. Interview with 

Silvia Salame Farjat, supra note 91.

188. Interview with Margot Pérez Montaño, supra note 69.

189. Id.

190. See supra Section I(B)(3); see also ceJa intrO repOrt, supra note 25, 
at 16 (discussing restrictions on the duration of pretrial detention 
as stipulated in reformed criminal procedural codes in many Latin 
American countries: “The time periods allowed by reformed leg-
islations are extensive if one takes into account the fact that the 
goal is to ensure that the defendant will appear at trial or protect 
the evidence (periods of 12, 18 and even 24 months are common).”). 
As a judge explained, “In legal terms . . . Article 221 of the CPC 
. . . talks about the reach of preventative measures. It indicates that 
it has a totally procedural character to ensure the finding out of 
the truth, the development of the process, and the application of 
the law.” Interview with Dr. Angel Arias Morales Fono, supra note 
168.

191. Interview with Enrique MacClean Soruco, supra note 77. During 
what should be the investigative stage of the criminal justice 
process, “[p]ublic defenders are not preparing defensive investiga-
tions.” Id.; see also infra Part II(B)(2).

192. Interview with Ramiro Leonardo Iquise Pally, supra note 2.

193. CPC 1970, supra note 33, art. 230. One prosecutor suggested 
that in flagrante delicto cases, “you can finish the whole thing in 
six months. You can present the preliminary investigation, the 
charge, and the accusation all at the same time—once you present 
the charge, you can present the accusation almost immediately 
after.” Interview with Sandro Fuertes Miranda, Prosecutor of the 
District of Potosí, in Potosí, Bolivia (May 16, 2012).

194. See ceJa intrO repOrt, supra note 25, at 16 (“This problem is even 
more serious if we consider the fact that most of the crimes that 
the systems investigate with any level of effectiveness involve 
cases in which the person is caught in the act. In other words, the 
defendant’s identity is clear, and most of the evidence is present at 
the time of the arrest.”).

195. Interview with Anonymous Detainee of Cantumarca Prison 
Men’s Unit, in Potosí, Bolivia (May 16, 2012).

196. Interview with Dr. Roger Valverde Perez, supra note 33 (“The law 
clearly says the burden is on the accuser . . . With the accusatorial, 
the burden of proof is on the prosecutor. Because of this, the de-
fendant has the right but not the obligation to present proof. The 
obligation is on the prosecutor and the victim to bring evidence 
. . . It’s the prosecution who has the obligation—the prosecution has 
the responsibility and not the judge. The judge should act on the 
evidence given by the prosecution . . . . [However, this is often re-
versed since] [t]he lack of tools by the Public Ministry means that 
the defendant has to show his innocence and show that he is not a 
flight risk for example.”); Interview with Alain Nuñez Rojas, Judge, 
Supreme Court of the Department of Santa Cruz and Member, 
Commission for the Modification of the Criminal Procedure Code, 
in Santa Cruz, Bolivia (May 18, 2012) (“In many cases we have 
given the defendant the burden to prove his conditions including 
even his innocence, when that should be the prosecutor’s job 
and that kind of behavior by the prosecutors is later ratified by 
the judges in their decisions. I think this is an error that is very 
habitually made.”).

197. Interview with Anonymous Official, supra note 181 (“The worst 
thing that we have seen is that judges make a determination with-
out evidence or any real examination of flight risk or obstruction 
of justice.”); Interview with Ximena Lucía Mendizábal Hurtado, 
Examining Judge, in Sucre, Bolivia (May 15, 2012) (affirming the 
“need to train judges so that they will learn that pretrial detention 
is not the rule”). The following sentiment was repeated with 
regularity: “Pretrial detention is only an exception in the law, but 
not in reality.” Interview with Jorge Richter Amallo, supra note 18. 
This was emphasized by another lawyer, who observed that “[i]n 
practice it works that way [that pretrial detention is the rule, not 
the exception], but legally it should not.” Interview with Reynaldo 
Imaña, supra note 79.

198. Interview with Ramiro Leonardo Iquise Pally, supra note 2 (“The 
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people who operate the justice system don’t use the penal code 
well and the law of criminal execution and criminal procedure.”).

199. Interview with Jorge Richter Amallo, supra note 18.

200. Interview with Vladimir Nilo Medina Choque, supra note 172. See 
Fundación cOnStruir repOrt, supra note 7, at 104 (stating that in a 
clear majority of pretrial hearings, pretrial detention is imposed, 
as opposed to the application of alternative measures).

201. Interview with Ramiro Llanos, supra note 1.

202. Interview with Vladimir Nilo Medina Choque, supra note 172 
(noting that prosecutors almost always request pretrial detention 
and in fact, it is “very rare” for a prosecutor to not ask for pretrial 
detention). One examining judge went so far as to state that in 
trials for precautionary measures, “the prosecutor will ask for 
pretrial detention 100% of the time.” Margot Pérez Montaño, supra 
note 69.

203. The impact of this reduced incentive is that “[u]nfortunately, the 
prosecutors go directly to charging and if they don’t have suffi-
cient elements of proof, they still ask for pretrial detention.” Inter-
view with Ramiro Leonardo Iquise Pally, supra note 2. In the two 
months of pretrial hearing observations that Fundación Construir 
conducted, the percentage of instances in which the prosecutor 
presented evidence was very small—for example, while arguing 
for pretrial detention on the basis of flight risk in 102 cases, they 
presented evidence for this in only twenty-six percent of cases; in 
the case of obstruction of justice the figures were 75 and twelve 
percent, respectively. While evidence was always presented in 
cases when pretrial detention was requested on the basis of recid-
ivism, the type of evidence presented was not in conformity with 
the CPC. See Fundación cOnStruir repOrt, supra note 7, at 189.

204. This is similar to the practice in Mexico, where “[p]retrial deten-
tion is being misused to punish accused persons, often only on the 
basis of police assumptions and suspicions of their guilt.” lecuOna, 
supra note 11, at 17.

205. CPC 007, supra note 66, art. 233.

206. Interview with Dr. Juan Carlos Chaurara Ojopi, National Public 
Defender Service of Bolivia (“SENADEP”), in Guayaramerín, Boliv-
ia (May 17, 2012). For a definition and explanation of SENADEP see 
infra Part IV.A.1.

207. Interview with Dr. Edwin Cocarico, supra note 49.

208. Interview with Anonymous Official, supra note 181.

209. ceJa BOlivia repOrt, supra note 33, at 42 (“Finally the Tribunal 
has also made reference to the impossibility of judges’ basing 
their resolutions on mere assumptions about the risk of flight or 
obstruction in SC1635/2004-R, which noted that the circumstanc-
es foreseen in Arts. 234 and 235 of the CPC must be proven by 
the accuser: . . . mere reference and presumption of risk of flight or 
obstruction not being sufficient, given that under Art 16 II and 6 of 
the CPC, the defendant is presumed innocent until proven guilty.’”).

210. Interview with Juan Carlos Chaurara Ojopi, supra note 206.

211. Interview with Dr. Roger Valverde Perez, supra note 33.

212. Id.

213. Id.

214. Interview with Anonymous Judge in La Paz, Bolivia, (May 24, 
2012).

215. Interview with Boris Wilson Arias Lopez, Law Clerk at Consti-
tutional Court, in Sucre, Bolivia (May 15, 2012); Interview with 
Audalia Zurita Zelada, Attorney, in La Paz, Bolivia (May 22, 2012) 
(“The government puts pressure and even brings them [judges] to 
court if they fail to impose pretrial detention.”); see also Fundación 
cOnStruir repOrt, supra note 7, at 222 (providing information on 
the criminal prosecution of judges and prosecutors who fail to 
adequately “punish” alleged criminals).

216. Interview with Sandro Fuertes Miranda, supra note 193.

217. Interview with Anonymous Attorney, in Potosí, Bolivia (May 16, 
2012).

218. Interview with Abel Bikini Villamor, Detainee in Riberalta Pris-
on, in Riberalta, Bolivia (May 16, 2012) (relating that at his pretrial 

hearing, he was not asked to produce anything. When his lawyer 
was called into the hearing, he did not say anything either. At the 
conclusion of the hearing, the judge ordered pretrial detention); 
Interview with Daniel Chavez Ortiz, Detainee in Riberalta Prison, 
in Riberalta, Bolivia (May 16, 2012) (explaining that at his first 
hearing, after the prosecutor requested pretrial detention, the 
judge, without asking him anything, ordered pretrial detention).

219. Interview with Dr. Teresa Ledezma, supra note 69 (explaining that 
the burden has fallen on the defendant to prove he is “not a flight 
risk or pose a risk of obstruction of justice”).

220. CPC 007, supra note 66, art. 234.

221. Id. art. 234(1). “In the decisions made by judges, the judges them-
selves will often say that the defendant did not show proof of 
home or family and use that as a reason to give the defendant 
pretrial detention.” Interview with Dr. Roger Valverde Perez, 
supra note 33.

222. Interview with Jorge Fernandez, Attorney, SENADEP, in Cocha-
bamba, Bolivia (May 15, 2012). The complete reliance on written 
documents is also counter to the adversarial system and demon-
strates that one of the most central aspects of the inquisitorial 
system—the reliance on written documents, as opposed to oral—
has been retained in the criminal justice system despite reforms. 
See infra Part I.A.4.

223. Interview with Margot Pérez Montaño, supra note 69 (explaining 
that the burden has shifted to defendants to prove that they have 
a job, a home, etc.); Interview with Jorge Fernandez, supra note 
222 (“In pretrial hearings, the prosecutor is supposed to prove the 
basis with original papers, but the judge doesn’t enforce this. The 
burden is effectively shifted to the defense.”); Interview with Jorge 
Richter Amallo, supra note 18 (“In the accusatorial system, the 
prosecution has the burden of proof, but in practice the opposite 
occurs.”); Interview with Nelma Teresa Tito Araujo, supra note 81 
(explaining that while it is the responsibility of the prosecutors to 
provide proof, “that’s not the case on the ground”).

224. CPC 007, supra note 66, arts. 234(2)–(3).

225. Interview with Dr. Roger Valverde Perez, supra note 33.

226. CPC 1970, supra note 33, art. 221. See cOnStitutiOn, supra note 75, 
art. 23(I) (providing for restrictions on liberty only “within the 
limits set forth by law”); Interview with Alain Nuñez Rojas, supra 
note 196 (“It doesn’t do us any good to keep detaining people 
if they are never going to have a sentence. So the end goal of 
preventative detention is not to punish people . . . it’s to make sure 
they get to the sentence and if they don’t get to the sentence it’s 
not useful to us.”).

227. Interview with Dr. Juan Carlos Chaurara Ojopi, supra note 206 
(noting that “as a result of people not having papers, they get 
pretrial detention”); Interview with Nelma Teresa Tito Araujo, 
supra note 81 (“People don’t have time to get all the papers. After 
the crime, they go to the judge and don’t have an opportunity to 
collect their papers. The prosecutor should have to prove these 
things.”).

228. Interview with Joe Loney, supra note 172 (“Seventy percent of 
people don’t have formal jobs approved by the Labor Minister. 
A guy shows that he will be a carpenter’s helper. The judge says 
no because he has no training and wasn’t a carpenter’s helper 
before.”).

229. Interview with Dr. Juan Carlos Chaurara Ojopi, supra note 206.

230. Id.

231. Id. (noting that “[a]t the pretrial hearing, renters must present the 
lease contract that date[s from] before they were arrested”).

232. Id. (describing the dating requirement: “[t]he job certificate must 
be dated before the commission of the crime in order for it to be 
useful at the pretrial hearing”).

233. Interview with Anonymous Detainee in Guayaramerín Prison, in 
Guayaramerín, Bolivia (May 17, 2012) (explaining that her certifi-
cates were rejected because they were dated after her arrest).

234. cOnStitutiOn, supra note 75, art. 23(4).

235. Interview with Dr. Juan Carlos Chaurara Ojopi, supra note 206.
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236. Interview with Attorneys, SENADEP, in Trinidad, Bolivia (May 
15, 2012).

237. Interview with Jorge Fernandez, supra note 222 (“Sometimes the 
police don’t allow a detained person to make a call, so we have to 
go to the police department and ask who is detained, etc.”).

238. See CPC 007, supra note 66, art. 300.

239. Interview with Jorge Fernandez, supra note 222.

240. Interview with Anonymous Detainee in Palmasola Prison, in 
Santa Cruz, Bolivia (May 17, 2012).

241. See infra Section IV.C.

242. Extreme Poverty Report, supra note 153, ¶ 73 (“Often, States invoke 
grounds of public safety, health or security in an attempt to justify 
the restriction of human rights through penalization measures. 
However, human rights law establishes strict requirements for the 
imposition of limitations on individual rights. Any restriction on 
the enjoyment of human rights by those living in poverty must 
comply with several safeguards, including requirements that they 
be legally established, non-discriminatory and proportionate, and 
have a legitimate aim. The burden falls upon States to prove that a 
limitation imposed upon the enjoyment of rights by those living 
in poverty is in conformity with international human rights law.”).

243. Interview with Dr. Maria Esther Padilla Sosa, Coordinator of 
Centro Juana Azurday, in Sucre, Bolivia (May 15, 2012); see infra 
Part IV.

244. CPC 007, supra note 66, art. 239.

245. Interview with Jose Geruiau Vaca Ortiz, Detainee in San Pedro 
Prison, in La Paz, Bolivia (May 25, 2012) (explaining that he has 
repeatedly been denied his request for cessation on the basis that 
his certificates had expired); Interview with Anonymous Detainee 
in Guayaramerín Prison, in Guayaramerín, Bolivia (May 17, 2012).

246. Interview with Juan Alberto Melgar Taborga, Detainee in 
Guayaramerín Prison, in Guayaramerín, Bolivia (May 17, 2012) 
(describing how after his initial court appearance soon after his 
arrest in October 2009, he “never again had contact with a prose-
cutor or judge.”). When the Crowley delegation met this detainee 
in May, 2012, two years and seven months after his arrest and the 
start of his pretrial detention—beyond the eighteen month time 
limit for which he was eligible for the cessation of his pretrial 
detention—he remained in prison. Id. Another detainee who has 
been held in pretrial detention for more than three years after 
being arrested for robbery has not seen a judge since his initial 
hearing two days after being arrested. Interview with Anony-
mous Detainee in San Pedro Prison, La Paz, Bolivia (May 25, 2012).

247. One detainee who had been in pretrial detention for three years 
and nine months as of May 2012 recounted that he has presented 
cessation motions thirty times. However, only one hearing had 
taken place as a result of the fact that the others were suspended 
on the basis that the prosecutor or the judge was not present. 
Interview with Emitireo M Candori, Detainee in San Pedro Prison, 
La Paz, Bolivia (May 24, 2012).

248. See CPC 007, supra note 66, arts. 239–40.

249. Interview with Jose Geruiau Vaca Ortiz, supra note 245 (who had 
been detained for three years and seven months as of May 2012).

250. Interview with Anonymous Official, supra note 59.

251. Interview with Jerjes Justiniano Atalá, supra note 173, (describing 
a popular saying with respect to the manner in which the imple-
mentation of Law 1970 occurred).

252. CPC 1970, supra note 33, art. 133.

253. CPC 007, supra note 66, art. 239.

254. See supra notes 140–41, and accompanying text.

255. Interview with Arturo Yáñez Cortez, Attorney and Vice-Pres-
ident of the Illustrious Bar Association of Chuquisaca, in Sucre, 
Bolivia (May 14, 2012).

256. CPC 1970, supra note 33, art. 133.

257. Id.; Interview with Sandro Fuertes Miranda, supra note 193 (noting 
that under the law “[t]he time frame from arrest to sentence 
must be 3 years or less. But in article 133, there are many factors 

which can be used to extend the time because of delays”). It is by 
no means the case that the criminal proceeding will be declared 
extinct once it has passed the three year limit. For example, “[t]
he court has said cases should extinguish because of surpassing 
[the] three year limit only if the delay is the fault of the State.” 
Interview with Cesar Suarez Saavedra, Appellate Court Judge, in 
Santa Cruz, Bolivia (May 15, 2012).

258. CPC 007, supra note 66, art. 239.

259. See Eighth United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders, Aug. 27-Sept. 7, 1990, Basic Princi-
ples on the Role of Lawyers, art. 13, U.N. Doc A/CONF.144/28/Rev.1 
(Sept. 7, 1990) (stating that the duties of lawyers towards their 
clients shall include: “(a) Advising clients as to their legal rights 
and obligations, and as to the working of the legal system in so far 
as it is relevant to the legal rights and obligations of the clients; (b) 
Assisting clients in every appropriate way, and taking legal action 
to protect their interests”).

260. Interview with Dr. Roger Valverde Perez, supra note 33. With 
respect to the three-year limit, “it used to be that after thirty-six 
months [the detained] would get bond. Now the Supreme Court 
says the time limits can be suspended. The upper limit for all to be 
done is suspended as well.” Interview with Joe Loney, supra note 
172. Interviewees discussed various ways in which the three-year 
limit can be extended. One lawyer mentioned that trial time itself 
does not count toward the three year limit and that the judge 
must verify when the clock on the three year period started and 
that “some days” don’t count. Interview with Jorge Fernandez, 
supra note 222. The creation of additional accusations is another 
way for the process to be extended: “[I]f [the] time period allotted 
is about to finish, they will bring new accusations and new 
charges to prolong [the] pretrial detention period.” Interview 
with Reynaldo Imaña, supra note 79. Another lawyer pointed to 
Supreme Court jurisprudence according to which the three year 
period can be extended for certain crimes:

 For crimes against life, and state patrimony, there is no maximum 
duration for the process. For other crimes, the court held that the 
maximum duration which once was three years, could turn into 
ten years, because other things have to be accounted for, such as 
whether there are too many detainees, if there is flight risk, or 
whether there have been changes to the prosecutor or the defense 
attorney. And when you put all these things together, the process 
can just get drawn on, and on.

 Interview with Audalia Zurita Zelada, supra note 215.

261. CPC 007, supra note 66, art. 239 (establishing an eighteen month 
limit if the person has not been indicted, and a three year limit if 
the person has not been sentenced).

262. Interview with Kathryn Ledebur, Andean Information Network, 
in Cochabamba, Bolivia (May 14, 2012) (explaining that both pros-
ecutors and judges “want to let the three years run”); Interview 
with Alain Nuñez Rojas, supra note 196 (“[T]he people who have 
failed are the operators. The police don’t really investigate. It’s 
easy and comfortable for the prosecutor to have a case that’s just 
sitting there and the judge doesn’t pressure them to continue the 
process.”).

263. Interview with Reynaldo Imaña, supra note 79.

264. Interview with Iris Justiniano, supra note 179.

265. Id.

266. Id.

267. Interview with Daniel Chavez Ortiz, supra note 218 (revealing 
that his public defense attorney advised him to wait out the three 
years in pretrial detention at which time a request for release 
would be made).

268. Interview with Enrique MacClean Soruco, supra note 77.

269. Interview with Ramiro Llanos, supra note 1.

270. Fair trialS manual, supra note 137, at 116. See ICCPR, supra note 
93, art. 14(3)(c) (establishing a right to trial without undue delay); 
American Convention, supra note 94, art. 8(1) (requiring that all 
trials are conducted “within a reasonable time”).
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271. Interview with Margot Pérez Montaño, supra note 69.

272. Interview with Enrique MacClean Soruco, supra note 77.

273. See CPC 1970, supra note 33, art. 134.

274. Interview with Margot Pérez Montaño, supra note 69 (discussing 
situations in which the defense attorney fails to bring an action 
for cessation because of negligence).

275. Interview with Marco Antonio Roque, Detainee and President 
of the Council of Delegates in Mocoví Prison, in Trinidad, Bolivia 
(May 18, 2012).

276. See infra Part IV.

277. Interview with Detainees of Cantumarca Prison Men’s Unit, in 
Potosí, Bolivia (May 16, 2012).

278. See ICCPR, supra note 93, art. 14(3)(c); Human Rights Committee 
General Comment 13, para. 10 (explaining that ICCPR art. 14(3)
(c) “provides that the accused shall be tried without undue delay. 
This guarantee relates not only to the time by which a trial 
should commence, but also the time by which it should end and 
judgement be rendered; all stages must take place ‘without undue 
delay.’ To make this right effective, a procedure must be available 
in order to ensure that the trial will proceed ‘without undue delay,’ 
both in first instance and on appeal.”).

279. Interview with Margot Pérez Montaño, supra note 69 (noting that 
prosecutors ask for extensions “ninety percent of the time”).

280. Interview with Defense Attorneys, SENADEP, in Trinidad, Bolivia 
(May 15, 2012). An abreviado is similar to a guilty plea. Email 
interview with Yerko Ilijic Crosa, Human Rights Attorney (Apr. 
5, 2013).

281. Interview with Anonymous Official, supra note 181. For example, 
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This increases the length of time people help in pretrial detention 
and increases the uncertainty.” Interview with Ninoska Ayala 
Flores, supra note 83. Similarly, an official noted that, “[w]e have 
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Interview with Margot Pérez Montaño, supra note 69; Interview 
with Juan Carlos Octavio Pinto Quintanilla, National Director, 
SIFDE [Servicio Intercultural de Fortalecimiento Democratico, 
Tribual Supremo Electoral, Órgano Electoral Plurinacional], [Inter-
cultural Service of Democratic Strengthening, Supreme Electoral 
Court, Plurinational Electoral Organ], in La Paz, Bolivia (May 22, 
2012) (discussing the non-classification of detainees); Interview 
with María Angélica López Morales, Director of the Prison System 
of Chuquisaca, , in  Sucre, Bolivia (May 17, 2012) (explaining that 
pretrial and sentenced prisoners are not separated).

373. Interview with Boris Wilson Arias Lopez, supra note 215. The 
Inter-American Commission on Human Rights (“IACHR”) noted 
this regional trend: “[T]here is a direct relationship between the 
proper functioning of the prison system and the States’ obligation 
to protect and ensure the human rights directly at stake in the pol-
icy on citizen security. Most prison institutions in the region are 
today a breeding ground for the violence with which the societies 
in the Hemisphere are coping.” Citizen Security Report, supra note 
110, ¶ 155. In a study examining torture in the context of pretrial 
detention, the following relevant findings were revealed: The 
failure to separate pretrial detainees from convicted prisoners can 
also augment the risk of inter-detainee violence. In many coun-
tries, a lack of specific remand facilities makes such a separation 
impossible. When mixed with convicted, long-term prisoners, pre-
trial detainees risk being exposed to a violent offender subculture. 
In some prisons, daily life is dominated by violence, abuse, drug 
addiction, and internal gang structures. Open SOc’y FOundS., supra 
note 3, at 38.

374. Interview with Dr. Roxana Valverde, supra note 294.

375. Interview with Anonymous Judge, supra note 335.

376. See Open SOc’y JuStice initiative, supra note 370 (“[E]ntering prison—
even while innocent—increases the likelihood of further conflict 
with the law. The risk is greater in places where sentenced and 
unsentenced prisoners are not separated, or where pretrial 
detainees charged with minor offenses are incarcerated with 
detainees suspected of having committed serious crimes—com-
mon scenarios in many overcrowded prison systems around the 
world.”).

377. Interview with Attorney, SENADEP, in Riberalta (May 17, 2012).

378. Interview with Vladimir Nilo Medina Choque, supra note 172.

379. The way in which Bolivian prisons operate also affects this 
situation. While State authorities are in charge of security on 
the outer parameters of Bolivian prisons, inmates manage and 
operate the internal workings of the prisons themselves. While 
the specific details depend on the prison, in general, inmates elect 
delegates or “delegados” to manage such issues as security, the 
collection of payment for food, cells and beds, and prison dues. See 
Photo Journal: Inside a Bolivian Jail, BBc neWS, http://news.bbc.
co.uk/ 2/ shared/ spl/ hi/ picture_gallery/06/americas_inside_a_bo-
livian_jail/html/1.stm (last visited, Apr. 26, 2013).

380. Interview with Dr. Edwin Cocarico, supra note 49.

381. Ley de Ejecución y Supervisión [Law of Criminal Enforcement 
and Monitoring] Law No. 2298, 20 Dec. 2011, Article 26, available 
at  http://www.oas.org/ juridico/spanish/gapeca_sp_docs_bol2.
pdf; Gerardo Bustillos, “Kids are at Home, With Parents, in Bolivia 
Prisons,” Jakarta GlOBe (Oct. 14, 2012), http://www.thejakartaglobe.
com/ international/ kids-are-at-home-with-parents-in-boliv-
ia-prisons/ 550114; Interview with Ninoska Ayala Flores, supra 



LEITNER CENTER   |   63

note 83.

382. UNHCHR Addendum, supra note 68, ¶ 72 (“OHCHR-Bolivia is 
also concerned about the presence of children of school age and 
adolescents living in prison with their parents deprived of liberty, 
or who in some cases may be themselves illegally detained with 
adults, being at risk of abuse and sexual exploitation.”); Interview 
with Ninoska Ayala Flores, supra note 83; Interview with Juan 
Carlos Octavio Pinto Quintanilla, supra note 372.

383. Chonchocoro is the maximum-security prison in La Paz. See Inter-
view with Ramiro Llanos, supra note 1 (“The parents don’t want to 
leave their children at home with the fathers or to orphanages—
they’d rather have their children close. If a child is with his father, 
there’s a dual purpose—the child stays close and the child helps 
work. Sometimes, they use the kids to bring in drugs or alcohol 
so the children live in environments that harm them. . . . There 
are many cases of fathers raising their daughters in San Pedro 
and after the father is released, the girls will stay in jail or act as 
prostitutes.”)

384. See Committee on the Rights of the Child, Concluding Observa-
tions: The Plurinational State of Bolivia ¶ 81, CRC/C/BOL/CO/4 
(Oct. 16, 2009) (“The Committee welcomes the fact that present 
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that society does not realize.”).

400. Interview with Anonymous Official, supra note 59 (“The criminal 
code doesn’t prevent people from committing crime. The govern-
ment incorrectly thinks that increasing sentences will decrease 
crime. What will decrease crime is reducing poverty. The only 
thing increasing sentences will do is increase the amount of 
people in prison.”).

401. Interview with Audalia Zurita Zelada, supra note 215.

402. Interview with Boris Wilson Arias Lopez, supra note 215.

403. Interview with Audalia Zurita Zelada, supra note 215.

404. Interview with Enrique MacClean Soruco, supra note 77.

405. Interview with Boris Wilson Arias Lopez, supra note 215 (“The 
media provokes and the law gets stricter and stricter. Now they 
are thinking of changing these precautionary measures so they 
can be stricter.”).

406. Interview with Anonymous Official, supra note 59.

407. Interview with Audalia Zurita Zelada, supra note 215 (“They [the 
government] have told the people that they are going to make pre-
cautionary measures stricter, justifying it as a means to increase 
citizen security.”); Interview with Boris Wilson Arias Lopez, supra 
note 215.

408. Interview with Kathryn Ledebur, supra note 262.
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409. Interview with Reynaldo Imaña, supra note 79.

410. Interview with Anonymous Member of the Judiciary, supra note 
179.

411. Interview with Limbor Poral Seqouiz, Detainee and President of 
the Delegate’s Council in San Pedro Prison, in La Paz, Bolivia (May 
25, 2012).

412. See supra note 152.

413. The National Public Defender Service was established by Su-
preme Decree No. 23253 of 31 August 1992 as part of the Office 
of the Under-Secretary of Justice of the Ministry of the Interior, 
Migration, Justice and Social Defence, and was then converted by 
National Public Defender Service Act No. 2496 of 4 August 2003 
into a body attached to the Ministry of Justice. Article 2 states 
that SENADEP’s aim is to guarantee the inviolability of the right 
to a defense by providing criminal defense services to all accused 
persons who lack sufficient means and to those who have not 
designated a defense lawyer. Pursuant to Article 3, this defense 
service is to be provided starting from the first stage in criminal 
proceedings and continuing until a judgment has been handed 
down; it is also to be made available while such persons file and 
pursue the successive appeals provided for by law. CAT Report 
Mar. 5, 2012, ¶ 28–29. Committee against Torture, Consideration 
of reports submitted by States parties under article 19 of the 
Convention, Second period reports of States parties due in 2004, 
Plurinational State of Bolivia, 5 March 2012, CAT/C/BOL/2,  para. 
28–29.

414. SENADEP national officers asked the Justice Ministry for an 
increased budget but this request was rejected. See Interview 
with Dr. Epiphanio Quispe Conde, Director, SENADEP, in Trinidad, 
Bolivia (May 15, 2012). According to one official, “[t]he Danish 
cooperation council is providing financing for public defense in 
rural areas. The State is not interested in increasing their budget 
or providing services in this area—this is a very critical situation.” 
Interview with Anonymous Official, supra note 181.

415. Asked what the biggest problems in the criminal justice system 
are, one factor that was mentioned is “resources (economic).” 
Interview with Jorge Fernandez, supra note 222.

416. According to statistics gathered by Fundación Construir, the 
annual budget for SENADEP is Bs.8,172,204 (approximately 
US$1,175,000). About seventy-six percent of this budget comes 
from international donors. Fundación cOnStruir repOrt, supra note 
7, at 61.

417. According to the national director of SENADEP, in 2012, the 
Danish Embassy provided two million Bolivianos (approximately 
US$287,380) in support of SENADEP, mostly to strengthen the 
organization and extend its presence in rural areas. Interview 
with Justo Salazar Rodas, National Director of SENADEP, in La 
Paz, Bolivia (May 22, 2012).

418. For example, “[b]efore public defenders had funding from Canada, 
now they don’t, making them even more overworked.” Interview 
with Kathryn Ledebur, supra note 262.

419. In the words of one SENADEP attorney, “Before coming to SEN-
ADEP I was earning a salary twice the amount than I am earning 
here.” Interview with Dr. Alberto Andrado Dorado, Attorney, 
SENADEP, in Trinidad, Bolivia (May 15, 2012).

420. Interview with Fernando Medina, supra note 178; Interview with 
Dr. Luis D. Lopez Rosales, supra note 295.

421. Interview with Marcelo Barrios Arancibia, supra note 91.

422. Interview with Dr. Luis D. Lopez Rosales, supra note 295 (“Now, in 
Bolivia, public defenders get Bs.3,000 [approximately US$430] per 
month. Another professional would get twice that. For that rea-
son, not a lot of people want to be public defenders. An attorney 
in his own office would make double.”).

423. Saying that the salaries in Bolivia for defense attorneys and prose-
cutors “are ridiculous,” one lawyer explained that as a result of low 
pay, “the ones that are left aren’t good. The best left, though some 
stayed because they love their country.” Interview with Silvia 
Salame Farjat, supra note 91.

424. Interview with Fernando Medina, supra note 178.

425. Interview with Justo Salazar Rodas, supra note 417.

426. Id.

427. Interview with Dr. Alberto Andrado Dorado, supra note 419.

428. Id.

429. In Trinidad, lawyers at SENADEP said working there is the 
equivalent of a Master’s Degree which can open future job 
opportunities. Specifically because of the four year minimum 
legal experience required as a prerequisite for a job at the Public 
Ministry, work experience at SENADEP makes you “well-suited.” 
The regional director of SENADEP prior to the current director 
(as of May 2012) went on to become a prosecutor. Interview with 
Defense Attorneys, SENADEP, supra note 280.

430. The evaluation is based on reports written and submitted to the 
regional office and points received for working at SENADEP. Id.

431. Interview with Dr. Luis D. Lopez Rosales, supra note 295.

432. Interview with Joe Loney, supra note 172 (“The prosecutor’s office 
is under-funded.”). Prosecutors’ caseloads are high because “there’s 
not enough money to employ more prosecutors.” Interview with 
Sandro Fuertes Miranda, supra note 193.

433. In describing the prosecutors: “They have very little capacity. 
This is obvious to us in the trainings.” Interview with Anonymous 
Official, supra note 181.

434. Interview with Margot Pérez Montaño, supra note 69.

435. Interview with Dr. Teresa Ledezma, supra note 69.

436. Interview with Fernando Orellana Medina and Iris Justiniano, 
Examining Judges, in Santa Cruz, Bolivia (May 16, 2012).

437. Interview with Attorney, SENADEP, supra note 377.

438. Interview with Sandro Fuertes Miranda, supra note 193.

439. The number of public defenders who provide free legal assistance 
to persons nationwide is sixty-six. This figure remained the 
same throughout the period of analysis by Fundación Construir 
(between 2008 and 2011). See Fundación cOnStruir repOrt, supra 
note 7, at 54. Further, there are a large number of interim officials 
serving as, for example, prosecutors and defense attorneys. For 
example, the national director of SENADEP with whom the Crow-
ley delegation met, had been “interim” since 2009. Interview with 
Justo Salazar Rodas, supra note 417. Given their interim status, 
these individuals are unable to make certain decisions. Interview 
with Kathryn Ledebur, supra note 262.

440. The number of defenders and their distribution in different de-
partments has not changed in recent years. La Paz, with the great-
est number of defenders, continues to have the lowest caseload 
per public defender in relation to Beni, Pando and Tarija, which 
are the departments with the lowest number of public defenders 
in Bolivia. For example, the caseload per defender in La Paz is 265; 
in Beni, the number is 508. See Fundación cOnStruir repOrt, supra 
note 7, at 57.

441. Interview with Enrique MacClean Soruco, supra note 77 (“What 
the inmates tell me is that public defenders rarely go to jail, and 
rarely coordinate defense strategy.”).

442. See id.

443. Interview with Jorge Fernandez, supra note 222.

444. Id.

445. See supra Part II(A)(4).

446. Interview with Marcelo Barrios Arancibia, supra note 91.

447. “The public defenders who are chosen are mostly junior attorneys, 
so it’s not a good thing for the defendants.” Id.

448. Extreme Poverty Report, supra note 153, ¶ 82(c) (“Access to legal 
representation is of utmost importance and underpins all forms 
of penalization of persons living in poverty. States shall ensure 
quality legal aid for the poorest segments of society, not only for 
criminal proceedings but also with respect to issues which are 
particularly relevant for persons living in poverty, such as social 
benefit appeals, eviction and child protection procedures.”).

449. Interview with Detainees of Cantumarca Prison Men’s Unit, supra 
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note 277.

450. Interview with Detainees of Cantumarca Prison Women’s Unit; 
Fundación cOnStruir repOrt, supra note 7, at 214.

451. Id.

452. As one detainee explained, at his first pretrial hearing, “the 
prosecutor asked for pretrial detention, the judge accepted this 
request and the defense attorney said nothing.” Interview with 
Abel Bikini Villamor, Detainee in Riberalta Prison, in Riberalta, 
Bolivia (May 16, 2012).

453. Interview with Anonymous Criminal Attorney, in Sucre, Bolivia 
(May 14, 2012).

454. Interview with Silvia Salame Farjat, supra note 91.

455. Interview with Justo Salazar Rodas, supra note 417.

456. There are no longer career prosecutors but rather prosecutors 
elected in the interim, who are transitory. Interview with Anony-
mous Official, supra note 181. In the period analyzed in their study 
(2008–11), Fundación Construir found that there was an average 
national increase of two percent in the number of prosecutors, 
which is insufficient, considering that the number of cases in 
the same period increased thirteen and one half percent. See 
Fundación cOnStruir repOrt, supra note 7, at 49. The data demon-
strates that the increase in cases has been significant—the national 
average in the number of cases per prosecutor has increased from 
165 to 179 between 2008 and 2012, representing an 8.5% percent 
increase. Id. at 51.

457. According to 2010 statistics, the number of examining judges na-
tionwide was 52. The population at that time was about 5.5 million 
persons which means that each judge was responsible for approx-
imately 106,000 persons. Fundación cOnStruir repOrt, supra note 7, 
at 42. Interview with Dr. Jose Ayaviri Siles, Criminal Enforcement 
Judge [Juez de Ejecucion Penal], in La Paz, Bolivia (May 24, 2012) 
(“It’s almost impossible [for judges] to devote enough resources to 
each [case].”); Interview with Margot Pérez Montaño, supra note 
69 (noting that with the number of cases, “there are too many 
hearings here for them all to be heard. It is excessive.”).

458. Fundación cOnStruir repOrt, supra note 7, at 49 (With respect to the 
distribution of prosecutors between capital cities and provinces, 
the central cities (La Paz/El Alto, Cochabamba and Santa Cruz) 
have more than sixty percent of the total number of prosecutors); 
Fundación cOnStruir repOrt, supra note 7, at 50. In 2011, the total 
number of prosecutors was 424, with 312 prosecutors assigned to 
capital cities and 112 assigned to provinces. Fundación cOnStruir 
repOrt, supra note 7, at 46. Of the total number of examining judg-
es, the following capitals contained the highest numbers: Santa 
Cruz (14), La Paz (10), Cochabamba (7), and El Alto (5). The remain-
ing capitals had either two or three such judges. With respect to 
caseload, in 2010, judges in the departments of Cochabamba and 
Santa Cruz were responsible for more than an average of 3,000 
cases each; examining judges in three departments were respon-
sible for more than 2,500 cases each; judges in four departments 
for more than 1,000 cases each; only in Potosí was the average 
caseload below 1,000.

459. See Interview with Jorge Richter Amallo, supra note 18; Interview 
with Vladimir Nilo Medina Choque, supra note 172; Interview 
with Sandro Fuertes Miranda, supra note 193; Interview with 
Criminal Lawyer, in Sucre, Bolivia (May 14, 2012); Interview with 
Joe Loney, supra note 172; Interview with Cesar Suarez Saavedra, 
supra note 257; Interview with Jerjes Justiniano Atalá, supra 
note 173. Given the caseload that judges carry, “From a practical 
perspective, it is impossible for a judge to act with promptness 
and the attention to detail and caution merited in each decision 
made with respect to the application of precautionary measures.” 
Fundación cOnStruir repOrt, supra note 7, at 47.

460. Interview with Anonymous Official, supra note 181. A lawyer 
agreed, stating: “Fundamentally, we don’t have institutionality 
of judicial power. This applies to the Public Ministry, the judicial 
power, the police.” Interview with Dr. Roger Valverde Perez, supra 
note 33.

461. Interview with Cesar Suarez Saavedra, supra note 257 (“In the first 

few three to five years after the new code went into effect, few 
cases were brought. That caseload was used to determine the bud-
get by the Consejo de la Judicatura [Judicial Council]. Even though 
caseload has increased, the budget still reflects the previous low 
caseload. Prosecutors are bringing more cases now.”).

462. Interview with Jorge Richter Amallo, supra note 18.

463. Interview with Jorge Fernandez, supra note 222.

464. See Interview with Dr. Alberto Andrado Dorado, supra note 419.

465. At the time that the Crowley delegation visited in May 2012, the 
office of SENADEP in Trinidad in the department of Beni was 
composed of one director, one defense attorney, one attorney 
advisor, and one executive administrator for a population of 
approximately 160,000 persons. See Id.

466. Id.

467. .Interview with Anonymous Official, supra note 181.

468. Id.

469. Interview with Joe Loney, supra note 172.

470. Interview with Angela Olivia Beltran Sandoval, supra note 387.

471. Interview with Morris Brown, Detainee in Palmasola Prison, in 
Santa Cruz, Bolivia (May 17, 2012).

472. Interview with Susana Saavedra Badani, supra note 293.

473. Interview with Ramiro Orías Arredondo, supra note 172.

474. Interview with Ramiro Llanos, supra note 1.

475. Interview with Reynaldo Imaña, supra note 79.

476. Interview with Ricardo Jaimes G, Pastoral Penitenciaria, in Potosí, 
Bolivia (May 16, 2012).

477. Extreme Poverty Report, supra note 153, ¶ 18 (“Discrimination 
is prohibited on a number of enumerated grounds, including 
economic and social status as implied in the phrase ‘other status,’ 
which is included as a ground of discrimination in the Interna-
tional Covenant on Economic, Social and Cultural Rights and the 
International Covenant on Civil and Political Rights.”); ICCPR, 
supra note 93, art. 2 (“Each State Party to the present Covenant 
undertakes to respect and to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognized in the 
present Covenant, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national 
or social origin, property, birth or other status.”); id. art. 26 (“All 
persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all 
persons equal and effective protection against discrimination on 
any ground such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other 
status.”); ICESCR, supra note 93, at art. 2.2 (“The States Parties to 
the present Covenant undertake to guarantee that the rights 
enunciated in the present Covenant will be exercised without dis-
crimination of any kind as to race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth 
or other status.”).

478. The principle of “equality of arms” in the criminal process is not 
adequately reflected in the Bolivian system, since the number 
of SENADEP officials is limited particularly in comparison to the 
number of resources available in the Office of the Public Minis-
try. See Fundación cOnStruir repOrt, supra note 7, at 54; see also 
Interview with Fernando Medina, supra note 178 (“It is hard for 
someone who feels their rights are being violated to find justice. 
How can the State ensure that due process and the sentence are 
completed?”).

479. . Extreme Poverty Report, supra note 153 (“The inability to access 
competent, comprehensive legal assistance presents a serious 
threat to the human rights of persons living in poverty. Without 
adequate representation or advice individuals are more likely to 
be convicted. While in detention they have no accessible means 
of protesting infringements of their rights, such as unsafe or 
unsanitary conditions, physical or mental abuse or lengthy delays, 
and there is a higher likelihood that they will be requested to pay 
bribes, which they will experience difficulties in paying.”).
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480. Viceministerio de Justicia y Derechos Humanos [Deputy Minister 
of Justice & Human Rights], Plan Nacional de Acción de Derechos 
Humanos Bolivia Para Vivir Bien 2009-2013 [National Plan of Ac-
tion of Human Rights of Bolivia to Live Well 2009-2013] 166 (Dec. 
2008), available at http://www.derechoshumanosbolivia.org/ ar-
chivos/ biblioteca/ PNADH%20FINAL.pdf (“More than 70% of the 
prison population consists of indigenous persons or persons living 
in poverty or those with scarce resources. These statistics point 
to the essence of the system of the deprivation of liberty, which is 
the criminalization of poverty and the situation of the indigenous 
and a clear violation of the principle of equality before the law.”); 
Open SOc’y JuStice initiative, puniShinG the pOOr: explOrinG meaSureS 
in SOcial pOlice that penaliSe, SeGreGate, cOntrOl Or undermine the 
autOnOmy OF peOple livinG in pOverty 4 (Oct. 25, 2011), available at 
http://www.opensocietyfoundations.org/ sites/ default/ files/ gold-
ston-pretrial-20111027.pdf (“[P]ersons living in poverty come into 
contact with the criminal justice system with disproportionately 
high frequency—leading to the excessive arrest, detention, and 
imprisonment of the poorest and most vulnerable. Bail conditions 
are often onerous, legal assistance is often absent or difficult to 
come by, and the personal costs to detainees are high in terms of 
health and even torture.”); Open SOc’y JuStice initiative, supra note 
370, at 4 (“Pretrial detention disproportionately affects individ-
uals and families living in poverty: they are more likely to come 
into conflict with the criminal justice system, more likely to be 
detained awaiting trial, and less able to make bail or pay bribes for 
their release. Those living in—or at the edge of—poverty have the 
fewest resources to handle the socioeconomic shocks of pretrial 
detention and they are more easily plunged into (or further into) 
destitution, including hunger and homelessness.”).

481. For non-Spanish speakers, translation and interpretation must 
be provided by the court. See CPC 1970, supra note 33, art. 10 (“A 
defendant who does not understand Spanish . . . shall be entitled 
to choose a translator . . . to assist him in all acts necessary for his 
defense.”); cOnStitutiOn, supra note 75, art. 120(II) (providing that 
“[a]ll persons subject to a legal proceeding” shall be assisted by an 
interpreter when necessary).

482. Interview with Marco Antonio Roque, supra note 275 (“Many 
people come from rural areas and don’t understand the legal 
system; they have no idea about what justice is.”); Human Rights 
Council, Promotion and Protection of All Human Rights, Civil, 
Political, Economic, Social and Cultural Rights, Including the 
Right to Development 12, U.N. Doc A/HRC/8/4 (May 13, 2008) (by 
Leandro Despouy) (“The most serious obstacles barring access to 
justice for the very poor include: (a) their indigent condition; (b) 
illiteracy or lack of education and information; (c) the complexity 
of procedures; (d) mistrust, not to say fear, stemming from their 
experience of the justice system, either because they frequently 
find themselves in the position of accused, or because their own 
complaints are turned against them; (e) the slow pace of justice, 
despite the fact that their petitions often relate to very sensitive 
aspects of life (such as return of children) which need to be dealt 
with rapidly; and (f) in many countries, the fact that they are not 
allowed to be accompanied or represented by support organiza-
tions which could also bring criminal indemnification proceed-
ings.”). A discussion of the particular ways in which indigenous 
persons are affected by pretrial detention practices is beyond the 
scope of this report but is particularly relevant in Bolivia where, 
according to a 2009 report by the Special Rapporteur on the 
Rights of Indigenous Peoples at the time, Rodolfo Stavenhagen, 
sixty-two percent of the Bolivain population at the time consisted 
of indigenous persons. A/HRC/11/11, 18 February 2009, p. 2, 
available at  http://www2.ohchr.org/english/bodies/hrcouncil/
docs/11session/A.HRC.11.11.pdf.

483. Interview with Detainees of Cantumarca Prison Men’s Unit, supra 
note 277.

484. See Open SOc’y JuStice initiative, supra note 370, at 22 (“Reports from 
around the world indicate that those entering pretrial detention 
come from the poorest and most marginalized echelons of society, 
who are least equipped to deal with the criminal justice process 
and the experiences of detention.”); lecuOna, supra note 11, at 17 

(“Pretrial detention is often disproportionately imposed on the 
most disadvantaged and vulnerable members of society, such as 
the poor or disabled or ethnic minorities. Faced with rising public 
pressure to deal effectively with crime and insecurity, Mexico’s 
criminal justice system and policymakers are seeking out not 
the perpetrators of crimes, but those whom it can most easily 
punish.”).

485. A lawyer explained: “Most of the people in pretrial detention 
are men and poor because they don’t have money to pay for an 
attorney, and they don’t know how to defend themselves in the 
process.” Interview with Boris Wilson Arias Lopez, supra note 215.

486. Not only are defendants denied access to free legal services, but 
they are also forced to pay for additional services including for 
the intervention of the judge as well as to make payments to the 
prisons for their incarceration. Interview with Ramiro Llanos, 
supra note 1 (“There are also cases where people have to pay to 
stay in jail, and pay for the judge’s intervention—in some facilities 
the inmates pay 300 or 500 Bolivianos [approximately US$43–45] 
for the rent of their cell to other inmates. Defendants have to pay 
for trial, for a judge’s intervention—the law doesn’t allow it but 
it happens. There is a law that says you can’t charge someone 
for access to the justice system. It’s like one dollar a week—the 
average per trial price—but if you’re held there for years, it’s a lot 
of money. The sentencing judge will decide how much money will 
be owed as a fine before release.”); Interview with Juan Carlos Oc-
tavio Pinto Quintanilla, supra note 372 (“In order to go into any of 
the sections in San Pedro, you must pay an entrance free, less than 
a quarter—between 50 to 100 Bolivianos. If you cannot afford it, 
you pay with work. This is a rule made by the inmates and this 
finances the internal economic movement within the jail.”).

487. In response to a question about whether detainees have contact 
with their lawyers once they are in pretrial detention, one detain-
ee stated, “If you pay your lawyer you can see them as often as 
you like.” Interview with Detainees of Cantumarca Prison Men’s 
Unit, supra note 277; see also Interview with Pastoral Penitencia-
ria, in Sucre, Bolivia (May 17, 2012).

488. Interview with Jorge Richter Amallo, supra note 18.

489. As one lawyer said, “If someone can afford a defense attorney, it’s 
very unlikely they would be in pretrial detention.” Interview with 
Ivan Lima, Private Attorney, in La Paz, Bolivia (May 21, 2012); see 
also Interview with Jorge Richter Amallo, supra note 18 (“Fees for 
private defense lawyers are generally charged per stage of the 
process, but not necessarily.  There are two ways of charging a 
criminal client. The Bar Association gives out a fee sheet which 
sets the minimum fee. Because before, a lot of attorneys charged 
under the limit and stole clients from each other.”).

490. While a discussion of the impact of detention on other vulnera-
ble groups including women is beyond the scope of this Report, 
a report issued by the Bolivian Office of the Ombudsperson in 
March 2013, based on a series of questionnaires, focus groups, and 
interviews of women in prison reveals that only twenty-four per-
cent of women deprived of liberty have received a sentence. The 
report discusses the  wide range of rights violations that women 
in prison face as well as violence that occurs among and towards 
women in prison. Bolivia: Situación de los Derechos de las Mujeres 
Privadas de Libertad [Bolivia: The Situation of the Rights of Women 
Deprived of Liberty], Defensoría del Pueblo [The Ombudsperson’s 
Office], La Paz, Bolivia, 2013 (on file with author). See United Na-
tions Rules for the Treatment of Women Prisoners and Non-cus-
todial Measures for Women Offenders (the Bangkok Rules), U.N. 
Doc. A/C.3/65/L.5 (Oct. 6, 2010) regarding specific standards with 
respect to women prisoners. See also Global Campaign for Pretrial 
Justice  Latin American Region, “Women and Pretrial Detention: 
Individuals presumed innocent suffering punishment and abuse,” 
http://www.redjusticiaprevia.com/portal/images/stories/red_mu-
jeres_prision_ingles_060513.pdf; For increased attention to this 
topic, note University of Chicago Law School Expert Group Meet-
ing with the UN Special Rapporteur on Violence against Women, 
Its Causes and Consequences, Ms. Rashida Manjoo, May 14, 2013 
in which the author participated.
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491. Interview with Juan Carlos Octavio Pinto Quintanilla, supra note 
372.

492. See supra Part III.

493. Poverty restricts the right of people to fully enjoy their human 
rights. A full discussion of the links between poverty and human 
rights is beyond the scope of this Report. However, most interna-
tional bodies have recognized that the condition of poverty goes 
beyond poverty in income or economic wealth. The CESCR has 
defined poverty as “a human condition characterized by sustained 
or chronic deprivation of the resources, capabilities, choices, 
security and power necessary for the enjoyment of an adequate 
standard of living and other civil, cultural, economic, political and 
social rights.” Comm. On Economic, Social and Cultural Rights, 
Distr. General, Substantive Issues Arising in the Implementation 
of the International Covenant on Economic, Social and Cultural 
Rights: Poverty and the International Covenant on Economic, 
Social and Cultural Rights, ¶ 8, U.N. Doc. E/C.12/2001/10 (May 10, 
2001). For a fuller discussion, see Elisabeth Wickeri, No Justice, No 
Peace: Conflict, Socio-Economic Rights, and the New Constitution in 
Nepal, 2 drexel l. rev. 427, 455–57 (2010).

494. “The direct costs to the State of pretrial detention include oper-
ating detention facilities (including prison guards and adminis-
trators), warehousing detainees (including food, clothing, beds, 
and healthcare—assuming these are provided), and pursuing 
cases against detainees (including the investigation and judicial 
process).” See Open SOc’y JuStice initiative, supra note 370, at 35; see 
also Interview with Dr. Roxana Valverde, supra note 294 (“Pretrial 
detention represents a large burden and high cost on the State.”).

495. See Open SOc’y JuStice initiative, supra note 370, at 36 (“Every dollar 
or peso a government spends on incarceration is a dollar or peso 
that cannot be spent on healthcare or policing or education . . . . 
Excessive pretrial detention—especially for persons charged with 
minor, non-violent offenses—is costly and restricts States’ ability 
to invest in socioeconomic development.”). Id.; see also Extreme 
Poverty Report, supra note 153, ¶ 4 (“[W]hile poverty may not 
in itself be a violation of human rights, often States’ actions or 
omissions that cause, exacerbate or perpetuate poverty amount to 
violations of human rights. In this context, penalization measures 
represent a serious threat to States’ observance of their human 
rights obligations.”).

496. Interview with Juan Carlos Octavio Pinto Quintanilla, supra note 
372.

497. Open SOc’y JuStice initiative, supra note 370, at 35.

498. See id. (“The actual cost of pretrial detention is often hidden. 
Assessing the true costs of pretrial detention requires considering 
the full impact of excessive pretrial detention on not just the de-
tainees, but their families and communities—a calculation that is 
both difficult to make and politically unpalatable to most govern-
ments.”); see also Interview with Elvira Alvarez Alá, Founder, Vida 
Nueva, in La Paz, Bolivia (May 24, 2012) (Pretrial detention also 
takes a severe emotional toll on families: “Sometimes, the family 
says, ‘I can’t keep going with this. I need to take on another part 
of my life’ . . . . Detainees are abandoned for economic reasons.”); 
Interview with Pastoral Penitenciaria, in Sucre, Bolivia (May 
17, 2012) (“If you go to prison the first impact is that it breaks the 
family.”); Interview with Detainees and President of the Council 
of Delegates, Mocovi Prison, in Trinidad, Bolivia (May 18, 2012) 
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