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INTRODUCTION

On October 17, 2003, after a month of protests throughout
the country and as many as eighty people killed in confronta-
tions between protestors and the military, Bolivian President
Gonzalo Sanchez de Lozada resigned. Although triggered by
the approaching consummation of a deal to export gas through
Chile, the protests had been building for many months, even
years, as Bolivians became increasingly disenchanted with nearly
two decades of neoliberal economic policies that appeared to do
little to help the country’s poor and marginalized majorities. In-
deed, starting in the mid-1980s, Bolivia embarked on a process
of economic reform that has been described as “the most text-
book application of neo-liberalism yet to appear in the Ameri-
cas.”! Following the prescriptions of international financial insti-
tutions (“IFIs”) such as the World Bank and International Mone-
tary Fund, Bolivia opened its markets to foreign products,
privatized many State-owned enterprises, and took strong mea-
sures to attract foreign investors, among other reforms.? Al-
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1. See KEviNn HeaLy, LLaMAs, WEAVINGS AND ORGANIC CHOCOLATE: MULTICULTURAL
GRrRASSROOTS DEVELOPMENT IN THE ANDES AND AMAzZON OF Bormvia 51 (2001).

2. See generally Juan Antonio Morales, Economic Vulnerability in Bolivia, in TowARDS
DemocraTIC ViABILITY 41, 49-50 (John Crabtree & Laurence Whitehead eds., 2001). As
described by Herbert Klein, the inital reasons for Bolivia’s adoption of economic liber-
alism and rejection of the State capitalism that had predominated until the 1980s are
twofold:

First was the impact of hyper-inflation for the second time in modern Bolivian

history, a crisis that virtually destroyed the functioning of the national econ-

omy; and second the total collapse of the expensive State mining system which

had been constructed on the basis of a tin industry which was rapidly going

out of existence. These two irreducible events . . . meant that a radical solu-

tion had to be adopted. With the help of external experts, [President] Paz
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though these measures initially stabilized Bolivia’s economy and
controlled rampant inflation,? poverty rates in Bolivia have not
decreased since 1997,* and many Bolivians complain that for-
eign investment and free trade have brought more problems
than they have solved.®

The assumption by transnational corporations (“TNCs”) of
functions previously performed by the State has been a particu-
larly contentious topic. Over the past decade, TNCs have taken
on a much larger and more visible role in the country, con-
ducting oil and gas exploration and distribution, managing pub-
lic utilities, and employing large numbers of citizens. IFIs and
the Bolivian government intended that the entry of TNCs bring
much needed capital and expertise to Bolivia, thereby contribut-
ing to the country’s economic development. TNCs have never-
theless become the focus of much anger and frustration among
Bolivians, many of whom assert that these companies are mis-
treating, stealing from, or taking advantage of them. Indeed, in
some cases, Bolivians have accused TNCs of human rights viola-
tions. Not surprisingly, therefore, TNCs and government actions
supporting them have become the subject of popular protest.

This Report analyzes two cases in which TNC activities have
had an impact on Bolivian citizens’ enjoyment of economic, so-
cial, and cultural rights (“ESC rights”). In so doing, it analyzes
not only corporate conduct but also the Bolivian government’s
role in protecting ESC rights from violation. The cases involve
an oil spill by Transredes, a TNC partly owned by Enron and
Shell, in Bolivia’s Desaguadero River, which affected over one
hundred indigenous communities; and the water war that took
place in the city of Cochabamba over the privatization of Cocha-

Estenssoro in a matter of a few months carried out a classical orthodox eco-
nomic shock the likes of which were a textbook model of conservative eco-
nomic policy.
HErBeRT KLEIN, BoLmvia: THE EvoLuTion oF A MuLT-ETHNIC SocieTy 275 (2d ed.
1992).
3. See Morales, supra note 2, at 49-50.

4. See Economic Commission for Latin America and the Caribbean, Panorama So-
cial de América Latina 2002-2003, available at http:/ /www.eclac.org/publicaciones/
DesarrolloSocial/9/LCG2209PE/PSE_2003_Sintesis.pdf (last visited Feb. 10, 2004).

5. See, e.g., Interview with Father Gregorio Iriarte, in Bolivia (May 21, 2003) (crit-
cizing the Free Trade Area of the Americas, and arguing that economic liberalism has
deepened the economic divide between rich and poor in Bolivia and worldwide).
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bamba’s water system and its operation by the consortium Aguas
del Tunari, partly owned by Bechtel.

Although the Report highlights a number of ESC rights vio-
lated by the corporate actors or by the State, we argue that the
central problem raised by both cases is Bolivia’s failure to de-
velop effective procedures to prevent and remedy violations of
ESC rights by TNCs. Put differently, the core problem involves
Bolivia’s failure to guarantee the procedural rights that are nec-
essary for the effective protection of substantive ESC rights. This
observation has important implications not only for Bolivia but
also for international institutions and monitoring bodies. Al-
though these bodies have paid increasing attention to the issues
of ESC rights and TNC responsibility for human rights viola-
tions, they have focused relatively little attention on the problem
of how States should protect ESC rights from violation by TNCs.
On one hand, in the area of TNC responsibility, most recent
work has emphasized the development of international rather
than domestic norms and enforcement mechanisms. This is
true despite the obligation of State parties to protect ESC rights
against interference by private parties. On the other hand, al-
though significant progress has occurred in defining and elabo-
rating ESC norms, the role of the State in enforcing these rights
against third parties, including TNGCs, has too often been ig-
nored. This Report therefore attempts to address a gap in inter-
national human rights law by suggesting ways in which interna-
tional human rights institutions and monitoring bodies can en-
courage States to develop and improve domestic processes for
the protection of ESC rights against TNCs.

We wish to emphasize that this Report does not aim to an-
swer the large questions of economic policy with which Bolivians
are currently wrestling. We have not analyzed the potential ben-
efits that foreign direct investment and TNCs can bring to poor
countries, and are consequently not in a position to weigh such
benefits against the particular costs that are described herein.
As a result, this Report should not be used to justify any particu-
lar view regarding such investment or Bolivia’s economic rela-
tionship to the rest of the world. This Report does offer a cau-
tionary tale about the dangers that poorly regulated, unchecked,
TNC activity can pose to human rights. Assuming that TNCs
continue operating in Bolivia, we hope that the Bolivian govern-
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ment will follow our recommendations regarding the develop-
ment of procedures to protect ESC rights from TNC activity.

This Report represents the culmination of a year-long pro-
ject undertaken by the Joseph R. Crowley Program in Interna-
tional Human Rights at Fordham Law School. The Fordham
delegation was led by Professor Tracy Higgins, co-director of the
Crowley Program, and Maria McFarland, the 2002-2003 Crowley
Fellow. The delegation included Fordham Law Professor Rachel
Vorspan; Marcela Llanque Vargas, Vice-President of the Perma-
nent Assembly of Human Rights of Bolivia’s La Paz office; and
the seven Fordham Law School students selected as 2002-2003
Crowley Scholars, Leena Khandwala, Margarita Melikjanian,
Danitra Oliver, Marny Requa, Seema Saifee, Nycole Thompson,
and Christina Wilson.® Following the practice established in pre-
vious missions, the Crowley delegation participated in an intense
program of study throughout the academic year preceding the
mission.” This program included a seminar specifically address-
ing the issues of Bolivian history, law, and society; corporate so-
cial responsibility for human rights violations; and international
Jaw on economic, social, and cultural rights.

The delegation spent two weeks in Bolivia, from May 18 to
May 31, 2003, conducting interviews and collecting documenta-
tion in the cities of Cochabamba, Oruro, and La Paz, as well as
eleven isolated communities along the Desaguadero River. Dur-
ing this period, the delegation met with a broad range of individ-
uals: Bolivian citizens affected by the water wars and oil spill,
political activists, lawyers, academics, representatives of non-gov-
ernmental organizations (“NGOs”), political analysts, local and
national government officials, including legislators and repre-

6. We were also fortunate to enjoy the company and assistance of two interns:
Hannazh Grey and Jessica Purcell. The analysis and recommendations contained in this
Report are those of the authors and do not necessarily reflect the views of other delega-
tion members, or of the Permanent Assembly of Human Rights of Bolivia.

7. See Crowley Program in Int’l Human Rights & Lawyers Committee for Human
Rights, Justice on Trial: State Security Court, Police Impunity, and the Intimidation of Human
Rights Defenders in Turkey, 22 ForpHam INT'L L.J. 2129 (1999); Crowley Program in Int’l
Human Rights, One Country, Two Legal Systems, 23 Foronam INT'L L J. 1 {1999); Crowley
Program in Int’l Human Rights & Centro de Derechos Humanos Miguel Agustin Pro
Juérez, Presumed Guilty?: Criminal Justice and Human Rights In Mexico, 24 FOrRDHAM INT’L
L.J. 801 (2001); Jeanmarie Fenrich & Tracy E. Higgins, Promise Unfulfilled: Law, Culture
and Women's Inheritance Rights in Ghana, Report of the Joseph R. Crowley Program in Interna-
tional Human Rights, 25 ForpHaM INT'L LJ. 259 (2001); Nicole Fritz & Martin Flaherty,
Unjust Order: Malaysia’s Internal Security Act, 26 ForpHAaM INT'L L.J. 1345 (2003).
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sentatives of various Ministries and Superintendencies, and cor-
porate officials from both Transredes and Aguas del Tunari.®
Additional interviews were subsequently conducted in Washing-
ton, D.C. in August 2003.

The first section of this Report provides background infor-
mation on the issue of TNC violations of ESC rights, and de-
scribes the international legal framework within which we are
working. Sections II and III deal with the oil spill and water war
cases respectively. These sections document the salient facts of
each case, analyze them under international human rights law,
describing both the TNCs’ and the Bolivian government’s re-
sponsibilities for alleged violations, and present recommenda-
tions to the Bolivian State and TNGCs. In both cases, we find vio-
lations of ESC rights, such as the rights to water and health, envi-
ronmental rights, and indigenous peoples’ rights. However, as
previously noted, we find that the most significant rights viola-
tions were committed by the Bolivian State in its failure to create
or implement procedures for the protection and enforcement of
substantive ESC rights. Finally, Section IV offers general obser-
vations and recommendations to international institutions and
monitoring bodies regarding the protection of ESC rights from
violation by TNCs.

8. The Crowley Program wishes to thank everyone who met with our delegation
and who gave their time, assistance, and documentation. We are especially indebted to
the Permanent Assembly for Human Rights in Bolivia, which assisted and advised us in
the scheduling of interviews, and to Marcela Llanque Vargas, who was a full member of
our delegation and whose perspective as a Bolivian lawyer and human rights activist
greatly enriched our understanding of the country and the cases. We would also like to
thank the many local guides and NGO representatives in Oruro who assisted us in
reaching the affected communities surrounding the Desaguadero, as well as Lee Crid-
land and Javier Molina of Voluntarios Bolivia for their logistical assistance, and our
excellent translators Angelica Fernandez, Amparo Burgos, Gabriela Yaniez, Pedro Rojas,
Roman Crespo, and Daniel Qotari.

We are grateful to the many individuals who advised us before the mission, includ-
ing in particular Professors Cynthia Williams and Chantal Thomas, both of whom were
unfortunately unable to join us on the ground, but whose thoughts influenced our
planning. Finally, we wish to emphasize our gratitude to the individuals in communi-
ties along the Desaguadero River who in many cases went to a great deal of trouble and
expense to talk with us and provide us with copies of documentation regarding their
situation. The stories and opinions they shared with us were invaluable to our under-
standing of the oil spill, and essential to this Report.
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I. TRANSNATIONAL CORPORATIONS AND ECONOMIC,
SOCIAL, AND CULTURAL RIGHTS: BACKGROUND
AND APPLICABLE LAW

This Section first provides a brief description of the impact
of TNC activity on economiic, social, and cultural rights, explain-
ing the obstacles to effective national protection and enforce-
ment of ESC rights against TNCs. It then offers an overview of
international law on economic, social, and cultural rights, and
international law governing corporate responsibility with respect
to human rights.

A. The Impact of TNC Activities on ESC Rights

In recent decades, TNCs have become increasingly impor-
tant actors in developing countries, expanding their activities
throughout the world and, in some cases, assuming functions
that had been performed by the public sector. Along with this
change in TNGs’ functions and profile, TNCs’ ability to affect
human rights has also increased. To be sure, TNCs’ presence
may have an overall positive effect on human rights in a given
country;® however, TNCs are also capable of committing large-
scale human rights abuses and supporting governments in the
commission of such abuses. And TNCs are now regularly ac-
cused of human rights violations, particularly violations of citi-
zens’ ESC rights. For example, TNCs engaged in natural re-
source exploitation are frequently accused of affecting people’s
enjoyment of a healthy environment or the rights of indigenous
peoples,'® and TNCs who employ local laborers in countries with
weak labor protections are often criticized for failing to respect
workers’ rights.!' At the same time, governments in developing
countries are poorly positioned to prevent or punish human
rights violations by TNGCs, particularly violations of ESC rights.
Indeed, governments are often facilitators or collaborators in
the violations. This is true for several reasons. First, the domes-
tic laws, contracts, and rules regulating TNCs are often shaped

9. Some scholars have argued that overall increased foreign direct investment and
transnational corporations (“TNC”) activity in any given country has positive effects on
human rights. See, e.g., William H. Meyer, Human Rights and MNCs: Theory Versus Quan-
titative Analysis, 18 Hum. Rrs. Q. 368 (1996).

10. See, e.g., Jota v. Texaco, 157 F.3d 153, 155 (2d Cir. 1998).

11. See generally Clean Clothes Campaign, at http://www.cleanclothes.org/ (last
visited Feb. 11, 2004).
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by countries’ desire to attract investment, and may reflect pres-
sure from multinational institutions or TNCs themselves.'> The
water war case discussed in this Report presents an example of a
contract and law that provided inadequate protections for citi-
zens’ water rights because of real or perceived pressures on the
government to attract investment. Second, due to their fear of
losing foreign investment, governments are often unwilling to
enforce fully their laws and regulations against TNCs. Govern-
ment officials face pressure from both foreign governments and
TNCs themselves to treat investors favorably. In the oil spill case,
discussed in the next section, the former Vice-Minister for the
Environment reported that Transredes repeatedly pressured her
through her acquaintances and relatives to treat the company
favorably.'® She and another official told us that visits from rep-
resentatives from the U.S. Embassy to the Vice-Ministry for Envi-
ronment added to this pressure.'*

Third, a power imbalance between TNCs and the ordinary
citizens who are affected by TNC activities may prevent adequate

12. See Cynthia A. Williams, Corporate Social Responsibility in an Era of Economic Global-
ization, 35 U.C. Dawvis L. Rev. 705, 738-39 (2002).
It is well known that companies in the United States are actively involved in
lobbying both Congress and administrative agencies in the United States to
protect and advance their regulatory interests . . . . An analogous process oc-
curs internationally as well, with companies negotiating with host countries
about taxes, subsidies, rule of law issues, wages, and other parameters prior to
investing — including negotiations to forestall enhanced labor protection as a
condition of investment. Moreover, some important economic intermediaries
such as the World Bank also engage in similar discussions, with a goal of pro-
tecting investors from enhanced host-country labor protections as part of a
complex of conditions for lending. For their part, countries recognize that
they are competing for foreign investment; and this competition can shape
and constrain domestic regulation. The major implication of these interna-
tional discussions for corporate social responsibility issues is that the ‘rules of
the game’ are not always neutral arbiters of the public good, according to
which corporate enterprise can confidently act. Rather, in significant in-
stances those rules have been shaped by transnational enterprises’ interests or
even presumed interests.
Id.
18. See Telephone Interview with Neisa Roca, Former Vice-Minister for the Envi-
ronment, in Bolivia (May 27, 2003) {hereinafter Neisa Roca Telephone Interview].
14. According to Patricia Garcia, representatives from the embassies of the United
States and United Kingdom (and possibly the Netherlands) visited the Vice-Ministry
after the oil spill to urge the Vice-Ministry to take into account the importance of Trans-
redes’s investment in Bolivia in making decisions about the spill. See Interview with
Patricia Garcia, Legal Advisor to Ministry of Sustainable Development, in Bolivia (May
28, 2003) [hereinafter Interview with Patricia Garcia].
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enforcement of national laws and regulations for protection of
ESC rights. Often, the people whose rights are affected by TNC
activities belong to vulnerable populations, lacking both knowl-
edge about their rights and the resources to defend them. The
relationship between Transredes and the communities along the
Desaguadero River who were affected by the oil spill provides a
typical example of this power imbalance and its consequences.

Finally, secrecy is often emphasized in dealings between
governments and TNCs. In some cases, this is the result of out-
right corruption, government officials taking bribes from TNCs
or otherwise making bad decisions for their personal benefit.'”
In other cases, TNCs themselves demand that negotiations be
conducted behind closed doors, as may have occurred in the
case of the water wars.'® In addition, if government officials are
sacrificing ESC rights in negotiations with TNCs, or otherwise
making trade-offs that are likely to be unpopular, they are likely
to hide this decision-making process from the public. In the
water war case, several factors appear to have motivated the se-
crecy of the negotiations, but among them was the fact that the
government feared that the public would object to specific provi-
sions of the contract and new law.

Given these obstacles to domestic protection and enforce-
ment of ESC rights against TNGCs, one might reasonably ask
whether international enforcement of human rights law might
be more effective at responding to TNC violations of ESC rights.
This Report endeavors to answer this question. By way of back-
ground, the next subsections provide an overview of the two
main areas of international law relevant to TNC violations of
ESC rights.

15. In commenting on Transparency International’s 2002 Bribe Payers’ Index,
Transparency International Chairman Peter Eigen stated:

The laws are not being properly enforced. Our new survey leaves no doubt

that large numbers of multinational corporations from the richest nations are

pursuing a criminal course to win contracts in the leading emerging market

economies of the world . . . . The governments of the richest nations continue

to fail to recognize the rampant undermining of fair global trade by bribe-

paying multinational enterprises. ’
Press Release on the Bribe Payers Index 2002, available at http://www.transparency.
org/pressreleases_archive/2002/2002.05.14.bpi.en.html (last visited Feb. 11, 2004).

16. The concession agreement included a confidentiality clause forbidding gov-
ernment officials from disclosing several details about the negotiations between the
government and the company. Details about the clause are discussed in the section on
the Water Wars.
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B. Overview: International Law on Economic, Social and
Cultural Rights

All of the rights addressed in this Report fall within the cate-
gory of economic, social, and cultural rights as opposed to civil
and political rights. Although ESC rights are fully a part of inter-
national law, and have been established and described in numer-
ous international and regional treaties,'” in practice they have
received far less attention from States, NGOs, and international
institutions than have civil and political rights. As noted by the
United Nations (“U.N.”) Committee on Economic, Social, and
Cultural Rights (“ESCR Committee”):

[T]he international community as a whole continue[s} to tol-
erate all too often breaches of economic, social and cultural
rights which, if they occurred in relation to civil and political
rights, would provoke expressions of horror and outrage and
would lead to concerted calls for immediate remedial action.
In effect, despite the rhetoric, violations of civil and political
rights continue to be treated as though they were far more
serious, and more patently intolerable, than massive and di-
rect denials of economic, social, and cultural rights.”!®

An important reason for the relative neglect of this category
of rights is the manner in which the International Covenant on
Economic, Social and Cultural Rights describes State obligations
regarding ESC rights. Each State is obligated to “take steps. . . to
the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the
present Covenant by all appropriate means, including particu-
larly the adoption of legislative measures.”’® The notion of pro-

17. See, eg., International Covenant on Economic, Social, and Cultural Rights,
Dec. 16, 1966, 993 U.N.T.S. 3, 6 I.LL M. 360 (1967) [hereinafter ICESCR]; American
Convention on Human Rights, July 18, 1978, 1144 U.N.T.S. 123; Organization of Amer-
ican States: Additional Protocol to the American Convention of Human Rights in the
Area of Economic, Social and Cultural Rights “Protocol of San Salvador,” Nov. 17, 1988,
28 I.L.M. 156 [hereinafter Protocol of San Salvador]; Convention on the Elimination of
All Forms of Discrimination Against Women, G.A. Res. 34/180, U.N. GAOR, Supp. No.
21, at 193, U.N. Doc. A/Res/34/180, 19 1.L.M. 33 (1980) [hereinafter CEDAW]; Inter-
national Labor Organization: Convention Concerning Indigenous and Tribal Peoples
in Independent Countries, June 27, 1989, 28 1.L.M. 1382 [hereinafter ILO Convention
No. 169].

18. United Nations Committee on Economic, Social, and Cultural Rights, State-
ment to the World Conference, U.N. Doc. E/1993/22/, at 83, 5.

19. ICESCR, supra note 17, art. 2(1). In addition, the ICESCR forbids discrimina-
tion in the protection of ESC rights on the basis of “race, colour, sex, language, relig-

HeinOnline —-- 27 Fordham Int’l L.J. 1671 2003-2004



1672 FORDHAM INTERNATIONAL LAW JOURNAL [Vol. 27:1663

gressive realization of ESC rights recognizes that financial con-
straints often prevent States from immediately guaranteeing the
full exercise of ESC rights. However, the standard is also impre-
cise, leaving open to question the types of steps that would con-
tribute to progressive realization, and the timetable within which
those steps should be taken.

A second factor, both cause and effect of the neglect of ESC
rights, is the lack of enforcement mechanisms for these rights.
An important tool in the protection of civil and political rights is
the existence of domestic and international legal mechanisms
allowing for individual petition and adjudication of claims.
Through adjudication, tribunals clarify the meaning of rights in
the context of specific cases, and over time, establish authorita-
tive interpretations. In contrast, most countries treat economic
and social rights as non-justiciable even where the rights are in-
cluded in the constitution.*® Moreover, although some interna-
tional mechanisms have been created to monitor the implemen-
tation of treaties concerning ESC rights,*' the provision of reme-

ion, political or other opinion, national or social origin, property, birth, or other sta-
tus.” Id. art. 2(2).
20. As noted by Craven:

In the majority of States, economic, social and cultural rights are almost en-

tirely absent from the common discourse on human rights. Even in those

States where economic and social rights are constitutionally enacted or where

the ICESCR forms part of domestic law, national courts have relied upon the

oversimplified characterization of economic and social rights as ‘non-justicia-

ble’ rights, with the result that they have rarely given them full effect. In turn,

the lack of national case law directly related to economic, social, and cultural

rights has itself perpetuated the idea that those rights are not capable of judi-

cial enforcement.

MATTHEW C. R. CRAVEN, THE INTERNATIONAL COVENANT ON EcoNoMic, SociaL, anp CuL-
TURAL RiGHTs: A PERSPECTIVE ON 1TSS DEVELOPMENT 10 (1995).

21. Such mechanisms include reporting systems under the ICESCR, and under the
Protocol of San Salvador. However, at least in the case of Bolivia, these appear to have
had only a limited impact. Bolivia has yet to ratify the Protocol of San Salvador, al-
though it has been a signatory to it since 1988, And while it is a party to the ICESCR, it
has only submitted one report to the ESCR Committee, and it did so seventeen years
late. That report lacked

specific information on the practical application of the legal framework, which
is necessary for the Committee’s evaluation of the implementation of eco-
nomic, social and cultural rights in Bolivia [and] many of the questions put by
the members of the Committee were left unanswered or were answered by
statements of a general nature.
Concluding Observations of the ESCR Committee: Bolivia, E/C.12/1/Add.60 (May 21,
2001).
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dies for violations of ESC rights is generally left to State Parties.??
Thus, whereas in the area of civil and political rights substantial
precedent exists from domestic and international bodies regard-
ing the interpretation of those rights in specific cases, no corre-
sponding body of case law exists with respect to ESC rights.

In turn, the generality of the standard of progressive realiza-
tion and the lack of case law regarding ESC rights impede effec-
tive monitoring of the rights by NGOs or other international
bodies. To be effective, human rights monitoring groups re-
quire clear norms that allow for the identification of violations.
But for the most part, the substantive content of ESC rights is
too vague and broadly defined to lend itself to the identification
of violations. Indeed, in both cases discussed in this Report, citi-
zens raised serious and colorable claims that their rights to
water, property, health, or as indigenous peoples were violated.
But in both cases, the generality of the relevant standards made
it very difficult to determine conclusively when or even whether
violations occurred.

Despite these difficulties, increased attention from scholars,
NGOs, and international bodies has yielded some progress to-
wards elaborating the meaning of ESC rights. Although leading
human rights NGOs have tended in the past to focus almost ex-
clusively on violations of civil and political rights,?* several orga-
nizations have started to look more closely at ESC rights issues
and invoke the economic, social, and cultural rights (*“ESCR”)
framework in their work.?* For its part, the U.N. system for

22. As stated by the ESCR Committee:

[i]n general, legally binding international human rights standards should op-

erate directly and immediately within the domestic legal system of each State

party, thereby enabling individuals to seek enforcement of their rights before

national courts and tribunals. The rule requiring the exhaustion of domestic

remedies reinforces the primacy of national remedies in this respect. The ex-

istence and further development of international procedures for the pursuit

of individual claims is important, but such procedures are ultimately only sup-

plementary to effective national remedies.
ESCR Committee, General Comment 9, The Domestic Application of the Covenant,
art. 4, U.N. Doc. E/C.12/1998/24 (1998). The Protocol of San Salvador allows for the
use of the individual petitions system in cases of direct violations by States Parties of the
right to education and the right to form unions. See Protocol of San Salvador, supra
note 17 art. 19(6), 28 I.L.M. at 168,

23. See KateriNA Tomasevski, DevELOPMENT AID AND HumaN Ricurs 113-16
(1989).

24. Several advocacy groups have started to look at ESC rights issues, and to use
the international norms on ESC rights as a basis on which to criticize governments and
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human rights protection has also paid increasing attention to
ESC rights in recent years.?

Scholars, as well as the ESCR Committee, have begun to
elaborate the underlying structure of State obligations with re-
spect to ESC rights. Thus, it is now generally accepted that all
human rights impose three types of obligations on a State: the
negative obligation to respect the right, i.e., to refrain from ac-
tions that would interfere with enjoyment of the right; and the
positive obligations to protect and to fulfill the right, i.e., to pre-
vent third parties from infringing on the right, and to take ac-
tions to strengthen people’s ability to enjoy the right.*® In addi-

demand policy changes. Examples include organizations focused specifically on ESC
rights, such as the Center for Economic and Social Rights, which looks at a variety of
ESC rights issues, general human rights organizations such as Human Rights Watch
that are starting to look at ESC rights issues, and issue-specific advocacy groups, such as
Earthjustice, which uses ESC rights, among other tools, to address environmental jus-
tice questions.
25. Audrey Chapman and Sage Russell note that:
Economic, social, and cultural rights are no longer as negiected as they once
were in relation to civil and political rights. Wider agreement on the core
elements of these rights, development of international standards, and some
guides to monitoring and evaluating them now exist. Since 1999 the [ESCR]
Committee has once again begun adopting general comments on the individ-
ual rights in the Covenant, including general comments con the rights to food
and health and two general comments on education. In her role as U.N. High
Commissioner for Human Rights, Mary Robinson has sought to elevate the
status of economic and social rights. In recent years the U.N. Commission on
Human Rights and the Sub-Commission on the Promotion and Protection of
Human Rights have appointed Special Rapporteurs to investigate and report
on the implementation and violation of some economic and social rights
around the world. . . . Although not official United Nations documents, the
1986 Limburg Principles on the Implementation of Economic, Social, and
Cultural Rights and the 1997 Maastricht Guidelines on Violadons of Eco-
nomic, Social, and Cultural Rights . . . have achieved wide currency interna-
tionally and de facto status within the Committee . . . .
Audrey Chapman & Sage Russell, Introduction, CoRE OBLIGATIONS: BUILDING A FRAME-
WORK FOR EcoNowmic, SociaL, aND CULTURAL RiGHTs 34 (Audrey Chapman & Sage Rus-
sell eds., 2002).
26. As has been recognized by the ESCR Committee in its General Comment on
the Right to Adequate Food:
[Alny . . . human right . . . imposes three types or levels of obligations on
States parties: the obligations to 7espect, to protect and to fulfill. In turn, the
obligation to fulfill incorporates both an obligation to facilitate and an obliga-
tion to provide. The obligation to respect existing access to adequate food re-
quires States parties not to take any measures that result in preventing such
access. The obligation to protect requires measures by the State to ensure that
enterprises or individuals do not deprive individuals of their access to ade-
quate food. The obligation to fulfill (facilitate) means the State must pro-ac-

HeinOnline —-- 27 Fordham Int’l L.J. 1674 2003-2004



2004) NO RECOURSE 1675

tion, the ESCR Committee has described three procedural rights
that are necessary to make ESC rights meaningful in practice
and are therefore implicit in the International Covenant on Eco-
nomic, Social, and Cultural Rights (“ICESCR”) framework.
These rights are: the right to information, the right to participa-
tion, and the right to effective remedies for violations of ESC
rights.

Although the issue of TNC involvement in ESCR violations
has not been addressed systematically from the perspective of
international law on ESC rights, some of the developments de-
scribed above are relevant to the issue of TNCs’ impact on ESC
rights. In particular, States’ obligation to protect ESC rights
from violations by a third party implies that States have an obli-
gation under international law to protect ESC rights from viola-
tions by TNGCs.?” And, as our two cases will illustrate, the proce-
dural rights described above are of tremendous importance in
cases involving TNCs. Given the pressures on developing coun-
tries to treat TNCs favorably, issues such as transparency in deci-
sion-making and the existence of effective remedies against vio-
lations by TNCs are critical.

This Report takes the position that Bolivia’s obligations with
respect to ESC rights include all three levels described above:
respect, protect, and fulfill. In addition, the Report analyzes not
only the alleged violations of substantive ESC rights, but also vio-
lations of corresponding procedural rights. Throughout, we
draw upon a variety of instruments dealing with ESC rights that
are binding on Bolivia, such as the ICESCR, the American Con-
vention on Human Rights, and the International Labor Organi-
zation (“ILO”) Convention No. 169 concerning Indigenous and

tively engage in activities intended to strengthen people’s access to and utiliza-

tion of resources and means to ensure their livelihood, including food secur-

ity. Finally, whenever an individual or group is unable, for reasons beyond

their control, to enjoy the right to adequate food by the means at their dispo-

sal, States have the obligation to fulfill (provide) that right directy. This obliga-

tion also applies for persons who are victims of natural or other disasters.

ESCR Committee, General Comment No. 12, The Right to Adequate Food, para. 15,
U.N. Doc. E/C.12/1999/5 (1999).

27. Cf. Scott Leckie, Violations of Economic, Social and Cultural Rights, in THE Maas-
TRICHT GUIDELINES ON VioLaTIONS OF EcoNnomic, SociaL anp CULTURAL RIGHTs, SiMm
SpeciaL No. 20, 114 (Theo C. Van Boven et al. eds., Netherlands Institute of Human
Rights 1998) (“While it is legally possible to reach TNCs indirectly through a State’s
obligation to ‘protect’ human rights, the immense influence that these mammoth enti-
ties exert often makes such options futile.”).
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Tribal Peoples in Independent Countries (“ILO Convention No.
169”). We also rely on General Comments by the ESCR Commit-
tee, as guides to the interpretation of the rights contained in the
ICESCR.

C. International Law on Corporate Responsibilities with Respect to
Human Rights

A separate strand of international human rights law has, in
recent years, begun to address the scope of corporate responsi-
bility with respect to human rights. Traditionally, human rights
law was thought to apply almost exclusively to States, and, in lim-
ited cases, to individuals.?® Yet, in view of the increasing power
wielded by TNCs and their capacity to affect the enjoyment of
human rights, scholars have argued that corporate actors should
be bound (or at least guided) by international human rights
norms. Very recently, this scholarly debate coupled with mount-
ing evidence of human rights abuses by TNCs has led to the de-
velopment of new legal norms. Perhaps most significantly, the
U.N. Subcommission for the Protection and Promotion of
Human Rights (the “U.N. Subcommission”) has approved the
Draft Norms on the Responsibilities of Transnational Corpora-
tions and Other Business Enterprises with Regard to Human
Rights (“Draft Norms for TNCs”).*® The Draft Norms list a series
of obligations that TNCs and other businesses have with regard
to human rights, including ESC rights, making clear that human
rights obligations bind not only governments and individuals,
but corporations as well. Although a formal permanent en-
forcement mechanism has yet to be created for these norms, the
U.N. Subcommission established a temporary mechanism for
monitoring violations.*® The U.N. Subcommission requested
the Working Group on the Working Methods and Activities of
Transnational Corporations, which drafted the norms, to receive

28. See Steven Ratner, Corporations and Human Rights: A Theory of Legal Responsibil-
ity, 111 YaLE L. J. 443, 466 (2001) (“[T]he unstated understanding during the growth of
the human rights movement was that the duties [with respect to human rights] were
still those of [S]tates.”).

29. Norms on the Responsibilities of Transnational Corporations and Other Busi-
ness Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/
Rev.2 (Aug. 26, 2003), approved by the U.N, Sub-Commission on the Promotion and
Protection of Human Rights, Res. 2003/16, U.N. Doc. E/CN.4/Sub.2/2003/1..11 at 52
(Aug. 18, 2003) [hereinafter Draft Norms for TNGsj.

30. See id.
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submissions from governments, NGOs, and other groups regard-
ing TNC activities that affect human rights; to invite the TNCs
involved to comment on the submissions; and to transmit the
Working Group’s own comments to the TNC.?! This is a promis-
ing development that may lead in the future to more effective
monitoring of human rights violations by TNCs.

A second avenue for establishing rules to govern TNC be-
havior with respect to human rights is the development of volun-
tary codes and guidelines for conduct. By adopting voluntary
codes of corporate conduct, corporations undertake to conduct
their operations in accordance with various principles, including
human rights standards. A wide variety of such codes has been
created, and corporations are increasingly signing on to them.??
Due to their voluntary character, their effectiveness is somewhat
questionable; however, insofar as they establish obligations that
corporations have accepted, they can be used as standards
against which to measure corporate actions. Intergovernmental
organizations, such as the Organization for Economic Coopera-
tion and Development, have also been developing guidelines
describing principles that apply to transnational corporations.®?
Although these guidelines are similarly described as voluntary by
the authoring organizations, they do provide for limited dispute
resolution and complaint procedures.**

31. See id.

32. Such codes include the U.N. Global Compact, which lists nine principles to
which all businesses can subscribe, as well as industry or issue-specific codes, such as the
Fair Labor Association’s Workplace Code of Conduct. See U.N. Global Compact, availa-
ble at hup://www.unglobalcompact.org (last visited Feb. 11, 2004); Fair Labor Associa-
tion Workplace Code of Conduct, available at http://www.fairlabor.org/all/code/in-
dex.htmnl (last visited Feb. 11, 2004).

33. See, e.g., International Labor Organization, Tripartite Declaration of Principles
Concerning Multinational Enterprises and Social Policy, available at http://
www.ilo.org/public/english/standards/norm/sources/mne.htm (last visited Feb. 11,
2004); Organization for Economic Cooperation and Development, Guidelines for Mul-
tinational Enterprises (revised in 2000}, in The OECD Declaration and Decisions on
International Investment and Multinational Enterprises: Basic Texts, available at http:/
/www.oecd.org/ (last visited Feb. 13, 2004} [hereinafter OECD Guidelines for Multina-
tional Enterprises].

34. For example, the OECD Guidelines for Multinational Enterprises allow a vari-
ety of actors (governments, businesses, employee organizations, NGOs, and the public)
to raise complaints about the conduct of companies with respect to the Guidelines. See
OECD Guidelines for Multinational Enterprises, supra note 33, at 25. These complaints
are then resolved through consultation, or as a final recourse, through clarifications or
recommendations issued by the Committee. Id. at 28-29,

Another interesting development is the increase in litigation against TNCs under
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II. THE TRANSREDES OIL SPILL IN THE
DESAGUADERO RIVER

The Desaguadero River water system originates in Lake Titi-
caca, one of the world’s highest major lakes,** and flows across
the arid Bolivian altiplano for 400 kilometers,?® eventually feed-
ing into lakes Uru Uru and Poopo in the center of the aliti-
plano.®” Because the Desaguadero River water system is at such
high altitude, the climate is very cold and dry, and few plants
grow in the area. Nonetheless, it is home to several species of
fish, and Lakes Uru Uru and Poopo are nesting sites for numer-
ous waterfowl species, including Andean flamingos and some en-
dangered species.? '

Many indigenous communities have lived on the altiplano
for centuries. The Aymaras and Quechuas in the region have
scratched out a living based primarily on ranching — raising
camelids like alpacas and vicunas, and more recently, cattle and
sheep.*® Their animals feed primarily off totora reeds and other
native plants around the Desaguadero.** Another highly
marginalized indigenous group, the Uru Morato people, has
lived off the water since before the Spanish conquest of the
Americas.*! Until around 1930, the Uru Moratos lived on Lake

U.S. law for human rights abuses allegedly committed abroad. See Beth Stephens, The
Amorality of Profit: Transnational Corporations and Human Rights, 20 BERRELEY J. INT'L L.
45, 87 (2002) (discussing recent litigation against corporations under the Alien Tort
Claims Act and Torture Victim Protection Act). However, while lawsuits are potentially
a very effective way of holding corporations responsible for abuses, there are numerous
obstacles, both procedural and substantive, to successfully pursuing these cases. See Wil-
liams, supra note 12, at 750-75 (2002).

35. Lake Titicaca is 3820 meters above sea level and has a surface area of over 9000
square kilometers. See DEANNA SwaNEY, LONELY PLANET GUIDE TO BoLivia 233 (4th ed.
2001),

36. See UNESCO World Water Assessment Program, Lake Titicaca Basin, available
at hup://mirror.eschina.bnu.edu.cn/Mirror2/unesco/www.unesco.org/water/wwap/
case_studies/titicaca_lake/ (last visited Feb. 13, 2004). The aitiplano is a vast flat area at
very high altitude in the Bolivian Andes.

37. See Lago Poop6é y Uru-Uru, at hup://www.agualtiplano.net/humedales/
humedales/poopo-uru.htm (last visited Feb. 8, 2004); Cuenca del Poopé, at http://
www.agualtiplano.net/cuencas/poopo.htm (last visited Feb. 8, 2004). Both lakes are
over 3600 meters above sea level. Lake Poopo is very large, with a surface of 1337
square kilometers. Id.

38. Id.

39. See Juan CarLOS MONTOVYA ET AL., EFECTOS AMBIENTALES Y SOCIOECONOMICOS
POR EL DERRAME DE PETROLEO EN EL Rio DESAGUADERO 99 (2002).

40. See id. at 101-03.

41. See Ramiro MoLina & Rossana BarRracan, ETHNICITY AND MARGINALITY: THE
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Poopo, inhabiting “huts . . . built on top of the totorales (reeds)
and islands, and they had little contact with the outside world.”*?
While the Uru Moratos now live on land, they continue to base
their survival and economy primarily on fishing on Lake Poopo,
hunting waterfowl along the shores of the lake, and in recent
years, some agriculture.*® “Thus Lake Poopo constitutes the
main reservoir of their subsistence.”** All the indigenous com-
munities in the region depend on the Desaguadero water system
for drinking water for themselves and their animals as well as for
irrigation. Because some of the communities live several miles
away from the river itself, in many cases they have built artisan
canals, directing water to their crops or towns.** They have also
built wells that tap into the Desaguadero’s water underground.*®

Poverty along the Desaguadero River is widespread and se-
vere. In twenty-eight of thirty-four regions in the department of
Oruro, which is traversed by the Desaguadero, at least eighty-five
percent of the population lives below the poverty line, defined as
U.S. $35 per month. In ten of these, the percentage of people in
poverty is even higher: over 98%.*” The economic plight of
these people is reflected in simple yet compelling demographic
statistics: a 1985 study of the Uru Moratos found that almost one
out of every four children died before the age of five, and life
expectancy was an average of forty-eight years.*®

Uru MoraTOs AND AvMARAS OF LAKE Pooro 15-37 (1985) (this report was prepared for
UNICEF) (on file with Crowley Program). The Uru Moratos are a subgroup of the
broader Uru population, which includes the Uru Chipayas and the Iru-Itu. Id. at7. In
describing this group, Molina and Barragan state:

The outstanding characteristic of this group is that they are doubly

margina(lized]. First, in relation[ } to the other villagers of the region and

second in their relationship to the “national” society. This margina[lization]
which has profound historical roots, is the basis for their very poor living con-
ditions, It has also resulted in the almost total extin[c]tion of one of the most
important groups of the Andean Region.

Id. at 66.

42. Id. at 67.

43. See id. at 73-94.

44. Id. at 73.

45, See MONTOYA ET AL., supra note 39, at 90.

46. See id. at 90.

47. See  UDAPE Mapa de Pobreza, Oruro, 2001, available at hup://
www.udape.gov.bo/mapaPobreza2001/id8.hun (last visited Feb. 8, 2004). For rural ar-
eas (which predominate in Oruro), the poverty line is currently defined as a monthly
income of 268 bolivianos (approximately U.S. $35) a month. See also UDAPE, Crisis,
Crecimiento y Pobreza 1999-2002 (Jan. 2003), available at www.udape.gov.bo.

48. See MoLINA & BarRRAGAN, supra note 41, at 72.
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For a number of years, the communities dependent on the
Desaguadero water system have complained that their ability to
survive has been affected by contamination of the river, most
likely caused by environmentally irresponsible mining activities.
In interviews, they reported that, as early as the 1980s, they no-
ticed a change in the quality of their water, and that it became
“salty” or “spicy.”® Studies by environmental experts associated
with NGOs confirm high levels of salinity in the water, which
damage the vegetation along the Desaguadero and lakes Uru
Uru and Poopo, as well as cyanide contamination and high levels
of heavy metals, which render the water inadequate for human
consumption.®® They attribute much of this contamination to
companies engaged in gold mining along the river, including
the company Inti Raymi whose majority shareholder is Newmont
Mining Corporation,”’ a TNC headquartered in Denver, Colo-
rado.”®* The government has recently agreed to conduct an au-
dit of environmental damage that may have been caused by Inti
Raymi.>?

On or before January 31, 2000, a sudden and massive oil
spill in the Desaguadero River added to the contamination of
the river, creating new difficulties for the communities in the
region. The spill originated in the OSSA-2 pipeline owned by
Transredes, S.A., a transnational corporation jointly owned by
Shell and Enron. Itis commonly estimated to have consisted of

49. Interview with Community of San Pedro de Challacollo, in Bolivia (May 23,
2003) [hereinafter Community of San Pedro de Challacollo Interview].

50. See FELIPE CORONADO ET AL., SAnTO Tomas: EVALUACION AMBIENTAL DE La
Comunipbap (Laco Uru Uru-Oruro) 20-26, 64-67 (2003); FELipE CORONADO, SOL, SAL Y
OLvipo: EvALUACION AMBIENTAL DE LA COMUNIDAD DE Toma Toma 39-62 (2003).

51. See CORONADO ET AL., supra note 50, at 27-37, 63. See also Newmont, The Gold
Company: Kori Kollo, Bolivia, available at http://www.newmont.com/en/ourbusiness/
operations/sthamerica/korikollo/index.asp (last visited Feb. 8, 2004). Juan Carlos
Montoya has pointed out that there are several sources of contamination affecting the
Desaguadero water system: naturally present minerals and metals such as arsenic, as
well as operating and abandoned mines in the area. See MONTOYA ET AL., supra note 39,
at 61. Mr. Montoya notes the presence of arsenic, copper, cadmium, zinc, and lead in
the Desaguadero system at levels higher than permissible for drinking water; similarly,
excessively high concentrations of these metals were found in fish. Id. at 62-63. In
addition, he notes that the level of salinity in the water is too high for human consump-
tion. Id. at 62.

52. See. Newmont, The Gold Company: Profile, available at http://
www.newmont.com/en/about/profile/index.asp (last visited Feb. 11, 2004).

53. See Message from Gilberto Pauwels, director of Centro de Ecologia y Pueblos
Andinos (“CEPA™) (Mar. 31, 2004).
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29,000 barrels of oil and affected approximately 127 peasant and
indigenous communities that depend on the Desaguadero for
drinking water for humans and animals, irrigation, and fishing.

In the months and years following the spill, Transredes pro-
vided emergency assistance to the communities surrounding the
Desaguadero, cleaned up the spill, and compensated affected in-
dividuals for their losses. It distributed a total of U.S. $3.7 mil-
lion in direct compensation to affected communities; that is ap-
proximately U.S. $800 per family** or U.S. $200 - U.S. $300 per
individual.>®

Bolivia’s Constitution recognizes the rights to “life, health,
and security,”®® as well as the “social, economic and cultural
rights of the indigenous peoples that inhabit the national terri-
tory, especially those related to their original community lands,
guaranteeing the use and sustainable utilization of the natural
resources . . . .”57 Since 1992, Bolivia has had a Law of the Envi-
ronment (“Ley del Medio Ambiente”),*® which specifically rec-
ognizes the human right to a healthy environment, establishing
that it “is the duty of the State and of society to guarantee the
right that every person and living being has to enjoy a healthy
and pleasant environment in the development and exercise of
their activities.”® The Law establishes a number of principles
and an institutional framework for protection of the environ-
ment in a manner consistent with sustainable development.®

Despite these legal guarantees, the Bolivian government did
virtually nothing in the immediate post-spill period either to

54, According to the government-ordered Environmental Audit of the Oil Spill,
the total number of families affected by the spill was 4,608. See Environmental and
Energy Development Solutions (ENSR) International, 4 Auditoria Ambiental del Der-
rame de Hidrocarburos en el Rio Desaguadero, 17 (Apr. 2001) [hereinafter Environ-
mental Audit].

55. According to data used in the Environmental Audit, the average number of
individuals in a household is three to four. Id. at 15, Table IV.2.1.2.1.

56. CoNnsTITUCION PoLiTica DE BoLvia pE 1967 art. 7(1) (amended 1994) [herein-
after BoL. Consr.].

57. BoL. ConsTt. art 171(I).

58. Ley del Medio Ambiente, Ley No. 1333, Apr. 27, 1992 [hereinafter Law of the
Environment].

59. Id. art. 17.

60. The Law describes its own objective as “the protection and conservation of the
environment and natural resources, regulating the actions of man in relation to nature,
and promoting sustainable development with the end of improving the quality of life of
the population.” Id. art. 1.
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minimize damage or to protect the interests of the affected com-
munities. Without a governmental presence to defend the inter-
ests of affected communities and the Bolivian State, or to medi-
ate between those interests and the interests of Transredes, the
response to the spill reflects the imbalance between the affected
communities and the company. Whereas the company had sub-
stantial resources and know-how regarding legal, financial, and
technical issues, community members tended to be very poorly
educated and inexperienced with the outside world. Most were
confused both as to the long-term impact of the spill and their
legal rights. As a result, the communities, for the most part,
went along with what Transredes told them to do and waited for
the company to deliver on its promises of compensation, clean-
up, and emergency assistance. When these promises were not
fully kept, the communities were left unhappy, but with little re-
course.

The following sections provide an account of the circum-
stances surrounding the spill. We begin with a brief description
of Transredes itself, then proceed to explain the causes of the
spill. Next, the Report discusses both Transredes’ and the Boliv-
ian government’s actions in response to the spill, particularly
with respect to the clean-up process, emergency assistance, the
compensation process, the Environmental Audit of the spill, and
the sanctions imposed on Transredes by the Bolivian govern-
ment. Finally, we analyze the spill from the perspective of inter-
national human rights law.

A. Facts
1. Transredes’ Composition

Transredes S.A. is a multinational company formed in 1997
to take over Bolivia’s then- publicly owned oil and gas transporta-
tion system through Bolivia’s process of “capitalization”.®! Fifty

61. See Testimonio de Protocolizacion de Documento Relativo a: Contrato de Sus-
cripcion de Acciones otorgado por el Ministerio Sin Cartera Responsable de la Capital-
izacion y Transredes — Transporte de Hidrocarburos Sociedad de Economia Mixta
(Transredes S.A.M.) en Favor de: TR Holdings Ltda. (May 16, 1997); Escritura sobre
conversion de una Sociedad de Economia Mixta a una Sociedad Anomina Que Hace
Transredes — Transporte de Hidrocarburos Sociedad de Economia Mixta (Transredes
S.AM.) (May 27, 1997).

The basic idea of capitalization was to convert [former State-owned] compa-

nies into joint stock companies and to increase their capital by selling new
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per cent of the company is owned by TR Holdings, which in turn
is owned entirely and in equal parts by Enron and Shell.®? An-
other 34% is owned by Bolivian pension funds, in accordance
with the capitalization process, and 16% is owned by other share-
holders.®® As of May 2003, the board of directors was composed
of seven directors: four named by TR Holdings, and three
named by the Bolivian pension funds.®*

2. Causes of the Spill
a. The Condition of the Pipeline

In August of 1999, according to Transredes officials, a
Transredes employee reported that the section of the pipeline
that extended over the Desaguadero River had fallen off its sup-
ports and was under water.®®> Transredes officials concede that
no one was sent to check on the condition of the pipe.®® Never-
theless, they claim that the company had been planning for sev-
eral months to replace the pipes in that section of the pipeline
because of their poor condition; by September of 1999 they al-
ready had the new pipes awaiting installation.®”

That same year, the Superintendency of Hydrocarbons of
Bolivia contracted with the company COINGAS to conduct a
routine inspection of the Transredes oil pipeline to determine
whether any repairs were needed. In its report to the Superin-
tendency, COINGAS informed the Superintendency that a
thirty-meter long portion of the Transredes pipeline that went
over the Desaguadero was off its supports and under water, and
asserted that they had found corrosion and pitting in that por-

shares (equivalent to the existing share capital) to private investors or ‘strate-

gic partners.” The new investors automatically would assume management

functons. Once capitalized, the original share capital would be distributed

amongst all adult Bolivians. This capital was to be administrated by pension
funds, with the benefits accruing in annuities to the elderly in the form of

annual pension payments . . . .

Juan Antonio Morales, supra note 2, at 53-54.

62. See Transredes S.A. Memoria Annual 2001 (Annual Report 2001), at 10.

63. See id.

64. See Statement by Fernando Gonzalez, Interview with Transredes Legal Team,
in Bolivia (May 29, 2003} (on file with author) [hereinafter Fernando Gonzalez State-
ment].

65. See id.

66. See id.

67. See id.
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tion of the pipeline.®®* COINGAS qualified the problem as one
of “first priority” and recommended maintenance or, if neces-
sary, changing the pipeline, and placing it back on its supports.*®
The Superintendency of Hydrocarbons presented this report to
Transredes on December 1, 1999.7°

According to Transredes officials, once the company re-
ceived the COINGAS report, it confirmed the condition of the
pipeline; however, because of the holidays, the company post-
poned any repairs.”! Transredes did not repair the pipeline in
January either. Company officials now say that they feared that it
would be dangerous to repair the pipeline due to the rainy sea-
son.”? Nonetheless, despite the condition of the pipeline, the
company continued to pump oil through it. When asked why
they did not stop pumping, Transredes’ representatives told us
that “that was considered . . . but [the company] didn’t realize
that the pipeline was in imminent danger . . . It takes . . . time to
replace pipes.””

b. Proximate Cause

According to Transredes representatives, during the days
prior to the spill, unusually heavy rainfall caused the submerged
portion of the pipeline to rub against the supports off of which it
had fallen.”* The constant rubbing resulted in a perforation of

68. See Construccion & Instalacion de Gas Consultoria y Servicios Petroleros (“CO-
INGAS™), Inspeccién Tecnico Operativa de Oleoductos en Operacion: Resumen Ejecu-
tivo 154445 (Oct. 1999) (on file with author).

69. Id. The report states that “first priority” problems must be corrected “as soon
as possible.” Id.

70. See Letter from Ing. Guillermo Torres, Superintendent of Hydrocarbons, to
the Crowley Program (Sept. 26, 2003) (on file with author) [hereinafter Guillermo
Torres Letter].

71. See Fernando Gonzalez Statement, supra note 64.

72. See id.

73. Id. Jorge Reynolds, an attorney with the Superintendency of Hydrocarbons,
explained that, because oil transportation is a public service, Transredes is generally
expected to provide continuous oil transportation services; however, in situations where
such operations could be dangerous (i.e., where there is “operative danger”}, the com-
pany can ask the Superintendency of Hydrocarbons for authorization to suspend opera-
tions. See Interview with Jorge Reynolds, Attorney, Superintendency of Hydrocarbons,
in New York, N.Y. (Sept. 30, 2003) (on file with author).

74. See Statement by Brigitte Herrera, Interview with Transredes Legal Team, in
Bolivia (May 29, 2003) (on file with author) [hereinafter Brigitte Herrera Statement].
However, other studies indicate that the increase in water in the river was moderate and
normal for that time of year. See also RENE GOMEz-GARCIA, INFORME PRELIMINAR: DEsas
TRE DEL DERRAME DE PETROLEC OSSA 2 OPERADO POR TRANSREDES S.A. 2 (2000).
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the pipeline, which “gradually grew to the size of a boliviano,
and that’s where the oil came out of.””

Transredes has asserted that approximately 29,000 barrels
of oil spilled. The company based this calculation on the report
that the refinery in Arica had lost 29,780 barrels of 0il.”®* TR
explained that such a large amount of oil could spill through the
small perforation because of the high pressure at which the oil
was traveling.”” The company could not estimate for how long
the oil had been spilling before the problem was discovered.’®

c. Delay in Detecting the Spill

The oil spill was discovered by a hydrobiologist, Jean
Gabriel Wasson, who was conducting studies in the Desaguadero
at the time. He informed police of the fact that there was oil in
the river on Sunday, January 30, 2000, but the police failed to
transmit this information to anyone else.” According to Trans-
redes representatives, that Sunday they noticed a drop in pres-
sure in the pipeline.®® In order to respond, however, they had to
locate the source of the drop in pressure over 500 km of pipe-
line; they claim that on Monday morning they sent out “patrols”
to do this.®! Transredes closed the valves around the origin of
the spill, thereby stopping the flow of oil to the river, on Monday
January 31, 2000 at 6:00 p.m.*2

The government has criticized this slow response. Accord-
ing to the Environmental Audit, “the control instruments ex-
isting in the pumping stations for OSSA II at the time of the spill
were old, of poor resolution, and were working partially. Be-
cause of this, it was impossible to detect and respond to the con-

75. Brigitte Herrera Statement, supra note 74.

76. See Fernando Gonzalez Statement, supra note 64; MONTOYA ET AL., supra note
39, at 154-55; E.H. Owens, DERRAME DE PETROLEC EN EL Rio DEsaGuapeErO: DESTINO Y
PERSISTENGIA DEL PETROLEO DERRAMADO 11 (June 8, 2000) (Report prepared for Trans-
redes by Polaris Applied Sciences) [hereinafter Polaris Report]. However, according to
Rene Gomez-Garcia Palau, who has conducted an independent study of the oil spill, the
volume of oil spilled is actually between 43,000 and 61,000 barrels, depending on the
amount of time it was spilling (two or three days). See GOMEZ-GARCLA, supra note 74, at
2.

77. See id.

78. See id.

79. See id.

80. Id.

81. Id.

82. See 2 Environmental Audit, supra note 54, at 75.
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tingency of the spill in an opportune manner on the basis of the
data available in the stations. The instrumentation that Trans-
redes relied upon did not fit within the framework of best inter-
national practices[.]"®?

3. Responses to the Oil Spill

In view of the vulnerability of the pipeline and the environ-
mental and cultural sensitivity of the Desaguadero region, Trans-
redes was remarkably poorly prepared for the possibility of a
spill. Indeed, Transredes’s immediate response to the crisis did
not follow any preset plan. Although required by environmental
law, the contingency plan included in the company’s environ-
mental manifest filed with the Bolivian government did not even
contemplate the possibility of a spill in the Desaguadero.®* As a
result, the initial actions taken by the company were ad hoc and
somewhat ineffective.

The bulk of this section analyzes in greater detail the com-
pany’s response and the problems associated with it. Yet it
should be noted at the outset that the problems created by
Transredes’ inadequate preparation were exacerbated by the
government’s lack of oversight. The main governmental entity

83. Id. at 6.
84. The Environmental Audit notes that:
The contingency plan describes the strategies in case of hydrocarbons spills in
waterways. . . . However, the measures and strategies . . . are of a general char-
acter and do not indicate specific emergency procedures in cases of spills of
large volume (like that which occurred in the Desaguadero), in which the
containment techniques mentioned in the plan would not be sufficient and/
or applicable.
Id. at 56. Waorse yet, the Audit notes:
the most relevant deficiency . . . in the Contingency Plan is the incorrect iden-
tification of priority vulnerable areas. The identified areas are . . . [ten rivers],
which correspond to the OSSA-I, not the OSSA-II [pipeline}. Having failed to
consider any river in the area of the Altiplano or the Occidental Cordillera,
the [Contingency Plan omits] the Desaguadero River, which is the principal
waterway of the Altiplano, and on which the hydrocarbons spill of the OSSA-II
occurred . . ..
Id. at 56. It is not clear why the Vice-Ministry of Environment approved the Environ-
mental Manifest despite these deficiencies. One official of the Vice-Ministry, currently
in charge of issues related to the oil spill, told us that the Vice-Ministry had to assume
the truth of the facts included in the environmental manifest, given that it was a sworn
statement. See Interview with Maria Cristina Arellano, Head of the General Manage-
ment of Impact, Quality and Environmental Services in the Vice-Ministry for the Envi-
ronment (May 28, 2003). Another told us that the problem was lack of expertise within
the Vice-Ministry. See Interview with Patricia Garcia, supra note 14,
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that should have directed the response to the crisis was the Min-
istry of Sustainable Development, through the Vice-Ministry of
Environment.®® But for the most part, the Vice-Ministry’s actions
consisted of demanding that Transredes submit reports regard-
ing its plans to respond to the spill. In fact, the Vice-Ministry’s
first action was to demand that Transredes submit an Action
Plan for approval ?® Subsequently, through a number of “notes”
from late February to early April, the Vice-Ministry of Environ-
ment and Natural Resources instructed that Transredes take the
following actions: present an Integral Plan for the processing of
contaminated material collected from the river; carry out clean-
up actions in certain zones affected by the spill; provide water to
the affected communities; speed up the clean-up and mitigation
actions; provide permanent health and veterinary attention in
the areas affected by the spill and carry out autopsies and lab
analyses; and collaborate with peasant communities to avoid a
drop in the prices of meat.?” Notwithstanding these directives,
the Vice-Ministry apparently did nothing to ensure that Trans-
redes complied. Moreover, the Vice-Ministry failed to provide
any more detailed instructions to the company regarding the ac-
tions it should take. Finally, the Vice-Ministry failed to under-
take any thorough, independent analysis of the extent of the
damage caused by the spill, depending primarily on the reports
of the local government and Transredes’ experts. According to
a lawyer for the Vice-Ministry of Environment and Natural Re-
sources, the Vice-Ministry’s failure to take more concrete actions
immediately after the spill was the result of lack of experience:
“The environment is a new [issue to us] and we don’t have much
experience [with it]. There was a group of technicians and a
lawyer who did not know how to apply laws. They started issuing
technical instructions for the company to fulfill, but without an
environmental focus. It looked as though they were working for
the company.”®®

85. MONTOYA ET AL. supra note 39, at 150.

86. The plan was required to specify, among other points, the company’s plans for
containment, recovery, and cleanup, as well as a program for remediation and restora-
tion, a program for compensation and community relations, and a monitoring plan.
See 2 Environmental Audit, supra note 54, at 74.

87. See Ministerio de Desarrollo Sostenible y Planificacién, Resumen Cronolégico:
Derrame de Petroleo en el Rio Desaguadero, para. 2.3 [hereinafter Resumen Crono-
légico].

88. See Interview with Patricia Garcia, supra note 14.
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During the first few months after the spill, the Prefecture of
Oruro monitored the spill’s impact and the company’s response,
but its power was limited.*® As an initial matter, on February 3,
2000, the Prefecture submitted a report to the Vice-Ministry of
the Environment, noting the contamination of the river, the ur-
gent need for cleanup, and Transredes’ lack of a contingency
plan, and requesting that the Vice-Ministry order Transredes to
respond more efficiently.”® On February 10, 2000, the Ministry
of Sustainable Development issued a resolution stating that, be-
cause the regional governments are charged with coordinating
actions to prevent contamination of affected areas,*' the Oruro
Prefecture was authorized to monitor the oil spill.? The Prefect
would be required to submit reports regarding its actions to the
competent environmental authority at the national level, pre-
sumably the Vice-Ministry of Environment.®®* The Prefecture
conducted some monitoring of the environmental impact of the
spill, including tests of the contamination of water and soil dur-
ing and after cleanup operations.®* Also, the Prefecture moni-
tored and reported on Transredes’s fulfillment of obligations it
undertook in framework agreements with affected communi-
ties.”> Nevertheless, although the Prefecture’s reports described
and critiqued the company’s response, and recommended ac-
tions that the Vice-Ministry should demand of Transredes, the
Prefecture did not have the authority to direct the response to
the spill.

The Bolivian government also failed to act to protect the
interests of the communities living along the Desaguadero.
Whether at the local or national level, government officials
neither advised communities of their rights nor intervened to
mediate between the company and the communities. The Minis-

89. Bolivia is geographically and politically divided into departments, governed by
Prefects, who are appointed by the national Executive. See Bor. ConsT. arts. 108-09.

90. See Letter from Carlos Bohrt, Prefect of Oruro, to Neisa Roca, Vice-Minister of
Environment (Feb. 3, 2000) (on file with author).

91. See Reglamento para la Prevencién y Control Ambiental, arts. 4-5.

92, See Ministerio de Desarrollo Sostenible y Planificacién, Resolucién Ministerial
No. 018/2000 (Feb. 10, 2000).

93. See id.

94. See, e.g., Prefectura del Departamento de Oruro, Direccién de Recursos
Naturales y Medio Ambiente, Unidad de Medio Ambiente, Informe de Anilisis de
Agua, Sedimento y Suelo (June 15, 2000).

95. See Prefectura del Departamento de Oruro, Informe: Viaje de Inspeccion,
Direccién Departamental de Recursos Naturales y Medio Ambiente (Apr. 27, 2000).
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try of Sustainable Development and the Vice-Ministry of the En-
vironment made no effort to provide direct assistance to the
communities even while they criticized Transredes. For its part,
the Prefecture appears to have taken little action to advise af-
fected communities of their rights or mediate between the com-
pany and community members. Other government officials who
arguably had jurisdiction to act to protect the rights of the com-
munity members similarly failed to do so. For example, in inter-
views, officials from the Vice-Ministry of Indigenous Affairs ex-
plained that the Aymara and Quechua people around the Desa-
guadero organize land ownership based on families, rather than
on the traditional “ayllu” scheme; as a result, they are designated
as peasants by the Vice-Ministry, and their issues fall within the
jurisdiction of the Ministry of Peasant Affairs. As for the Uru
Moratos, the Vice-Ministry of Indigenous Affairs did not get in-
volved in advising them because:

They haven’t been directly impacted, but indirectly as the
flow to Poopo lake, their habitat, [was] contaminated . . . .
[Moreover, tlhe organization system of the Urus has always
made their relating to the States very difficult. They don’t
find members of the state with whom they can work well . . ..
They should be organized through their own structure. They
are few and wield very little political pressure. They have no
land ownership, conflicted relations with their neighbors.
Their work is fishing, commercial trading, laboring in the
city, migrant work. This makes it difficult to make specific
strategies, to have lines of action.”®

Ultimately, no government authority took responsibility for
securing the interests of the people, and they were left to deal
with Transredes largely on their own. In the absence of Bolivian
law specifically directing the company’s response to the spill, in
the absence of a preset contingency plan, and with limited gui-
dance from the government, Transredes alone determined the
nature and scope of its response.

a. Transredes’ Actions in Response to the Spill

Once the spill was detected and the flow of oil stopped, the
company’s first actions were to hire the American companies

96. Interview with Felipe Caballero and Jose Ramirez, Officials from the Vice-Min-
istry of Indigenous Affairs, in Bolivia (May 28, 2003).
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PCA and Garner to evaluate the impact of the spill, put in place
barriers to contain the spread of the oil, and set up a supply
system to transport equipment to the site of the spill.%” After the
immediate crisis period had passed, the company focused on
three areas of activity: cleanup operations, emergency relief,
and compensation. Again, there was no law specifically dictating
how Transredes should conduct these operations and little inter-
vention by the government. To the extent that the government
did attempt to oversee the cleanup, various government officials
reported that the company resisted any interference with its
plans.®® An attorney for the Ministry of Sustainable Develop-
ment told us:

The company made the mistake of believing that if they
worked with the companies from America and did everything
these companies told them, they were doing everything and
that was it. They believed they did not have to obey any Boliv-
ian law. In the beginning they were very arrogant . . . when I
first came to work here, once the Transredes attorney came
and all attorneys from Ministry were practically hiding under
their desks . . . . The same thing happened with technicians.
In our papers we [congratulate] Transredes [for] doing a
great job. Transredes took advantage of their economic
power and relations they had with external companies.”®

The following subsections explore in greater detail Trans-
redes’ actions with regard to clean-up, emergency assistance, and
compensation.

(1) The Cleanup

Transredes conducted the cleanup operation by hiring
community members to clean the water and soil manually, most
of the time wearing protective gear provided by the company.'®
Community members state that they were paid approximately 40
bolivianos, about U.S. $5 per day.'®® The oil removed from the
river was deposited in plastic bags, and then transported to the

97. See 2 Environmental Audit, supra note 54, at 76-77.

98. See Telephone Interview with Neisa Roca, supra note 13,

99. Interview with Patricia Garcia, supra note 14.

100. See Fernando Gonzalez Statement, sufra note 64. According to Mr. Gonzalez,
they hired Garner, a U.S. company, to oversee cleanup operations. See id.

101. See Interview with Community of Santo Tomas, in Bolivia (May 23, 2003)
[hereinafter Community of Santo Tomas Interview]. The Environmental Audit notes
that daily wages ranged between 35 and 40 bolivianos, which was high in relation to the
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Sica-Sica pumping station several miles away.'”? Although ac-
cording to the Environmental Audit this process was consistent
with internationally accepted standards, it remains controver-
sial.103

First, some have criticized the decision to hire local people
to conduct the cleanup, given their lack of expertise in this
work.'** In addition, although community members who partici-
pated in the cleanup were paid more than the average daily wage
in the region, several sources stated that the hiring of commu-
nity members was very divisive, and perhaps deliberately so.'%®
Specifically, they insist that Transredes created controversy by
paying people different amounts for the same work.'® They
also noted that hiring local people as supervisors created a con-
flict of interest.'®” Thus, the Environmental Audit found that,
because community leaders were designated as foremen in the
cleanup, they were “in many cases, strongly questioned by their
bases ‘. . . for not having demanded that Transredes clean up
everything.’ 7198

Second, serious questions remain as to the thoroughness of
the cleanup effort. Many community members assert that oil re-
mains in the soil near the river. For example, Saul Apaza, a
leader from the community of Japo, stated in an interview that
“Santo Tomas is in the mouth of the left branch of the Desagua-
dero River. When the oil entered, it covered everything. But

average income of 25 to 30 bolivianos in the region. See 2 Environmental Audit, supra
note 54, at 89.

102. See Interview with Fidel Castro Ponce, Sica-Sica Pumping Station Supervisor,
in Bolivia (May 24, 2003).

103. See 7 Environmental Audit, supra note 54, at 8

104. See MoNTOYA ET AL., supra note 39, at 165-66.

105. See id. at 166. The Environmental Audit notes that the population com-
plained about internal conflicts over access to clean-up jobs, as well as lack of training.
See 1 Environmental Audit, supra note 54, at 6.

106. See MONTOYA ET AL., supra note 39, at 166. According to Montoya, differences
in payment to community members “not only caused internal division in the communi-
ties, but also neutralized the attitude of community members in the face of the conflict,
as the economic retribution for their services was a ‘positive’ facet of the spill that bene-
fited them.” Id. at 166.

107. See id. at 166-67.

108. 7 Environmental Audit, supra note 54, at 8. Another allegation by one com-
mentator is that in many cases, Transredes required that people who were hired for
cleanup sign compensation agreements; the wages paid to those engaged in cleanup
were later considered by the company to be part of their “compensation.” MONTOYA ET
AL., sufra note 39, at 164-67,
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after a week, another wave of water came, which covered all the
oil with sediment. It has been verified that under the earth
there is oil, which remained and which has not been cleaned.
What has been cleaned is on top — the superficial part.”'®

Community members living on the shores of Lake Poopo
also dispute Transredes’ claim that the oil never reached the
lake. For example, members of an Uru Morato community lo-
cated at the southernmost end of Lake Poopo, furthest from the
point at which the Desaguadero enters the lake, insisted to our
delegation that oil was still present under a layer of sediment
near the lake. Indeed, community members led the delegation
to a location near the lake and removed a thin layer of sediment
to reveal a substance they claimed was oil. This substance could
be found under the soil’s surface throughout the area, 100 me-
ters in each direction from the starting point.'’® When con-
fronted with the community’s claims, Transredes representative
Tony Henshaw reiterated the company’s position that oil had
never reached the lake.!'! In support of his position, he pointed
to a report by Polaris Applied Sciences, which states that “hydro-
carbons were not found in the samples of water and sediment
collected from the areas of lakes Uru Uru and Poopo, so the oil
did not abandon the Desaguadero system.”''? At the same time,
Henshaw conceded that the conclusion was based on only a
small number of samples taken from a lake spanning over 1000
square kilometers.!'* Moreover, Henshaw was unable to explain
why the community members had been included in the compen-
sation process if no oil had reached the lake.''*

Third, several people within the affected communities al-
leged that the company misled them about the nature of the
contamination. For example, one woman in San Pedro de Chal-

109. Statement by Saul Apaza, Interview with Santo Tomas Community, in Bolivia
(May 23, 2003).

110. Professor Tracy Higgins, to verify the presence of the substance throughout
the area, walked approximately 100 meters in four different directions from the initial
spot, and found the same substance under the surface.

111. See Interview with Anthony Henshaw, in Bolivia (May 28, 2003); Fernando
Gonzalez Statement, supre note 64.

112. See Respuesta a preguntas formuladas por la Universidad de Fordham, en la
reunion sostenida con Transredes el 29 de mayo de 2003 (answers to questions pro-
vided by Transredes), question 3 [hereinafter Transredes Respuesta]. See Polaris Re-
port, supra note 76, at 20.

113. See Interview with Anthony Henshaw, supra note 111.

114. See id.
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lacollo stated that “at the time of cleaning they said it wasn’t con-
tamination; it was only crude oil.”'"®> Another man in El Choro
said that “[a]t first the company minimized the damages. Later,
through all means it tried to divide the communities. It even
told us that the crude oil was a fertilizer. There was despera-
tion.”!1°

(2) Emergency Supplies and Medical/Veterinary Care

In the aftermath of the spill, the communities were faced
with serious contamination of their water supply and the food
and water supplies for their livestock. Transredes took a number
of actions to mitigate the spill’s impact on the affected commu-
nities on its own, with limited governmental instructions and no
guidance from Bolivian law. Transredes promised to provide
water for to the affected communities, medical and veterinary
care, and in some cases, food for animals.!'?

In interviews with the Crowley delegation, community mem-
bers complained that Transredes did not provide adequate
water,'!® food, or veterinary care.''® A representative statement
was made by the Vice-President of the Municipal Council of El
Choro:

This sector of the municipality only has ranching activity:
sheep and cattle. We provide meat, cheese, and milk to the
markets of Oruro, Cochabamba, and La Paz. After the oil
spill, the price of products dropped considerably. At the
time, there was a drop in the production of forage because we

115. Interview with President of the Association of Women of Sora Chico, San Pe-
dro de Challacollo, in Bolivia (May 23, 2003).

116. Interview with Representative from Primo Chambi, El Choro, in Bolivia
(May 23, 2003) [hereinafter Representative from Primo Chambi Interview].

117. See Press Release, Transredes S.A., Queda Mucho por Hacer . . . Pero Estamos
Trabajando Fuerte (Feb. 11, 2000).

118. With regard to water distribution, the Environmental Audit points out that a
large amount of water was distributed. See 7 Environmental Audit, supre note 54, at 10.
However, the company’s distribution method (responding to demand) resulted in
some communities receiving more water than they needed, while others received insuf-
ficient water, and a high percentage of communities (48%) did not receive water at all.
See id. at 10.

119. See, e.g., Interview with Community of Pata Pata, in Bolivia (May 23, 2003)
[hereinafter Community of Pata Pata Interview] (“Forage was not brought; water was
not brought. Other communities got water but this one did not.”); Interview with Max
Calisaya Apaza, Community of Pufiaca (May 23, 2003) [hereinafter Community of
Puriaca Interview] (“The company came; they were promising to give the cattle food.
They didn’t bring feed for the cattle or drinking water.”).
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closed the irrigation channels. We lacked water for our ani-
mals and ourselves. Transredes gave us a little water but not
enough. Due to this and the contamination there were
animal deaths . . .. From the time of the spill until this date
we have great losses . . . . Since then, animals are born with
malformations. Forage is very low; this is a consequence until
this date . . . . We don’t have drinking water; we keep drink-
ing the channel’s water. Many people are migrating to other
places.'?? |

This sentiment was shared by community members through-
out the region. Moreover, the Environmental Audit concluded
that both the medical and veterinary care provided by Trans-
redes were deficient, as the care had a general focus, and did not
address specific health problems that might have resulted from
the oil spill.'#!

(3) The Compensation Process

Bolivian law establishes that companies engaged in danger-
ous activities or in hydrocarbons activity are obligated to com-
pensate individuals for harms resulting from such activities.'??
Thus, insofar as transporting oil is both a dangerous activity and
a hydrocarbons activity, Bolivian law establishes an obligation for
Transredes to compensate individuals for the harms caused by
the oil spill. In interviews, the head of Transredes’ Legal Depart-
ment recognized that the company was subject to strict liability
for the spill.'?*

Describing the effects of the spill with precision is difficult,
given that studies of the spill’s impact have reached differing
conclusions. Transredes, through contracted experts, produced
some 1nitial studies of the spill’s impact which, unsurprisingly,
vielded comparatively low estimates of the damage.'** For its
part, the government did not conduct broad studies of the spill’s
impact until many months later, through the Environmental Au-
dit. Because of the passage of time and resulting loss of evi-
dence, the auditors had to rely on Transredes’ studies of the im-

120. Interview with Community of El Choro, in Bolivia (May 23, 2003) [hereinaf-
ter Community of El Choro Interview].

121. See 7 Environmental Audit at 11-14.

122. See Copico CiviL (Coép. Crv.) (Bol.), art. 998,

123. See Fernando Gonzalez Statement, supra note 64.

124. See, e.g., Polaris Report, supra note 76.
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mediate impact of the spill. As a result, even the governmental
audit cannot be regarded as fully independent. A few indepen-
dent groups have also conducted studies of the effects of the
spill, again reaching varying conclusions.'®

According to Transredes representatives, their medical
team saw 13,000 human patients and found that none of them
had any health problems related to the oil spill.'*® Similarly,
with respect to animals, Transredes official Tony Henshaw
claimed that the company had approximately 200 autopsies per-
formed on animals and found no hydrocarbons in any of
them.'®” Another Transredes representative stated that “the
only animal that died was a cow that ate a plastic bag that was
going to be used for cleanup.”'®® Transredes and others have
argued that, for the most part, the health problems experienced
by humans and animals are unrelated to the oil spill and may
result from other contamination already in the Desaguadero
River or, in the case of animal diseases and deaths, from inbreed-
ing.'*® Indeed, questions about the health of the animals
prompted Henshaw to remark simply: “Life is hard in the alti-
plano.”'®® However, community members generally assert that
the health problems they noticed in animals and humans only
started or increased after the oil spill.’*! They also complained
that Transredes was deceptive. For example, a community mem-
ber from El Choro stated that “the technicians were irresponsi-

125. Of note, the study Efectos Ambientales y Socioeconomicos por el Derrame de
Petroleo en el Rio Desaguadero jointly published by the Technical University of Oruro,
the Center for Ecology and Andean Peoples, and the Program of Strategic Investigation
of Bolivia, is the most comprehensive independent study of the spill’s impacts.

126. See Fernando Gonzalez Statement, supra note 64.

127. See Interview with Anthony Henshaw, supra note 111.

128. Brigitte Herrera Statement, supra note 74.

129. See Interview with Pietro Fiorilo, CARE, in Bolivia (May 22, 2003) [hereinaf-
ter Pietro Fiorilo Interview]; Fernando Gonzalez Statement, supra note 65; Brigitte Her-
rera Statement, supra note 74.

130. See Interview with Anthony Henshaw, supra note 111.

131. See Interview with Community of Pata Pata, supra note 119 (“Fifty percent of
animal deaths [were] caused by mining contamination. After the oil spill, the rest of
the animals died.”}; Interview with Community of Toma Toma, in Bolivia (May 23,
2003) (“Sheep died eating the oil . . .. Itkilled a sheep, and causes lambs with deformi-
ties — like the one with 8 legs. People have problems with vision.”); Community of
Ulloma Interview, in Bolivia (May 20, 2003) (“In January 30, 2000, the oil spill hap-
pened which caused lots of problems and took us to poverty. Animals drank water from
the river, and grazed around the river or the islands in the river. They ate the grass, got
diarrhea and died. For example, a person who had 200 sheep or over, lost about 40.7).
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